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Preface

To have served as Chairman of this Select Committee was in-
deed a privilege. I assumed my responsibilities knowing that the
challenge required, first, the assembling of a talented staff, and,
second, obtaining the full cooperation of various governmental
agencies and staffs. The Committee was fortunate to accomplish
both of these objectives.

It is proper that I should give recognition and appreciation to
those who have so richly earned it.

Requests of the Executive Departments were enthusiastically
~ received. Commissioner John Burns, of the Office for Local Gov-
ernment, and its counsel Murray Jaros, Dr. Robert E. Helsby,
Chairman, and Jerome Lefkowitz, Deputy Chairman, of the Pub-
lic Employee Relations Board and its staff, Commissioner Mar-
tin Catherwood, of the New York State Department of Labor, and
his counsel, Deputy Commissioner Grey and Abraham Klein, all
provided immediate and vital assistance to the solution of our prob-
lems. I acknowledge with sincere thanks their invaluable assistance.

The Committee was indeed fortunate to be able to secure the
services of Attorney Caesar J. Naples, who has been working with
the Taylor Law since its enactment. He undertook the combined
- responsibilities of general counsel and Staff Director of the Com-
mittee.

Dr. Robert E. Doherty, Professor of Labor Relations, New
York School of Industrial and Labor Relations, Cornell Univer-
sity, and Dr. Irving R. Markowitz, Professor of Labor Relations,
LeMoyne College, and Syracuse, University, agreed to serve as Con-
sultants to the Committee. Their extensive eXperience in public
and private labor relations and their suggestions and critical com-
ments were invaluable assets to the Committee. Steven Brenner,
who has written a fine Master’s Thesis on the Taylor Law, ably
coordinated staff research.

These four gave generously of their -time and their complete
devotion to this project. Their services are much appreciated.
The results of their work, I am sure, will be a significant contri-
bution to the research in this field.

The advice and counsel of many private organizations was re-
quested and generously given. They included representatives of
labor and management in both the public and private sector and
many other organizations sincerely concerned with the solution
of problems in the public employment area.

Many thanks to-the Governor’s Counsel Robert R. Douglass and



to Steven A. Hopkins of his staff for their complete cooperation and
. valuable assistance.

Special recognition should be given to Senator John E. Flynn
for his significant contribution concerning a plan to revise the
Civil Service System to conform to negotiations under the Taylor
Law and to his counsel, Richard Sussman, Esq.

Finally, the Committee work would not have been possible
without the complete support of leadership in both the Senate
and the Assembly. Speaker Perry B. Duryea Jr. and his counsel,
Charles Webb, and other members of his staff, Temporary Presi-
dent of the Senate, Earl W. Brydges, his counsel, John J. Phelan,
and his staff, contributed much to the work of this Committee.

To all of them and to many others too numerous to mention,
I give my sincere thanks and the gratitude of the members of this
Committee. _

The following report reexamines the basic policy questions
posed by the Taylor Law: Can public employees be given a mean-
ingful voice in the determination of their termas and conditions
of employment while assuring the general public uninterrupted
services. In the twenty months of its existence, the Taylor Law
has succeeded in the vast majority of cases. Public employees
have made significant advances through collective negotiations.
without resort to the strike. Accordingly, and for the additional
reasons presented in the report, we conclude that strikes are in-
appropriate in the public service and their prohibition should be
continued.

Central to the report is the analysis of the distinction between
“collective bargaining” as it is known in the private sector and
“collective negotiations” under the Taylor Law. The two terms
are not—and cannot be—synonomous and an understanding of
their differences is essential to the proper implementation, by
employers and employees alike, of this vehicle for bilateral deter-
mination of public employee working conditions.

The report presents the history of the 1969 amendments and
analyzes the effect they have upon collective negotjations. The in-
troduction into the law of penalties against individual strikers
and the code of improper employer and employee organization
practices are described and are expected to have significant long-
range consequences. The former is intended to be a deterrent to
organized and especially wildcat strikes. The latter Cclarifies
rights and provides remedies for overreaching by a party to nego-
“tiations.

The position of the legislative body as distinct from the ex-
ecutive is discussed and we conclude that the legislature must be
free to approve or disapprove tentative “agreements” reached by
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the executive and the employee organization insofar as they re-
quire legislative action, The independent action of the legislature
or budgeting agency must be acknowledged as final in recogni-
tion of the constitutional responsibility placed upon it.

The report raises—for the first time in a legislative document
—certain, questions posed by the experience of the first two years
of the Taylor Law. The impact of collective negotiations on the
public and upon the operations of government is analyzed in de-
tail. The allocation of resources resulting, inevitably, in higher
taxes is an area that must be given the closest scrutiny when an
already heavily-taxed citizenry is demanding greater economy in
government.

The issues raised by problems of unit determination and the
powers of the Public Employment Relations Board, mini-PERBS
and New York City’s Office of Collective Bargaining are reviewed
and recommendations are made to improve their effectiveness.

Included also are copies of the bills which resulted from the
staff’s research. They vary from the extremely controversial to
the purely technical and it should be stated clearly that their in-
clusion” here should not necessarily be interpreted as an indica-
tion of agreement by any individual member of this Select Joint
Legislative Committee. In fact, some members were opposed to
certain of the bills introduced but agree that their inclusion in
this report would serve to stimulate study of the many problems
raised by the Taylor Law. The Committee members were not
unanimous in recommending that the prohibition against the
strike be continued in the public sector, but that view represents
the consensus of the ma]onty

Finally, the report includes valuable reference data hereto-
fore not. available. An analysis of each fact-finding report from
September 1, 1967 to June 1, 1969 is included and should serve
as an excellent source for study of the causes of public sector dis-
putes and should be thoroughly reviewed prior to any considera-
tion of legislation to limit the scope of bargaining. The appendix
also includes a comprehensive listing of all government employers
under the Taylor Law identifying the chief executive officer and
the legislative body and describing the budgetary process.

The life of this Committee, while brief, has we hope pro-
vided a new-insight to the problems of the Taylor Law. Most im-
portantly, it is hoped our efforts will continue progress toward
peace and justice in public employment. -

Thomas A. Laverne
Chairman

[¢¢]



Introduction and Backgrouhd'

In 1967 the New York State Legislature enacted the most
comprehensive and far-reaching legislation in the nation affect-
ing labor-management relations in the public sector. The Taylor
Law, named for the distinguished George W. Taylor, Harnwell
professor of Industry at the Wharton School of Finance and Com-
. merce, University of Pennsylvania and Chairman of Governor

Rockefeller’s Committee on Public Employee Relations,* granted
" public employees the right to negotiate collectively regarding
their terms and conditions of employment, while retaining  the
statutory prohibition against strikes by such employees. The law
recognized the right of public employees to form and participate
in employee organizations for the purpose of collective negotia-
tions and required government, as a public employer, to recognize
employee organizations, to negotiate and enter with them into
written agreements covering the terms and conditions of employ-
ment of their employees. In addition to prescribing various penal-
ties for strikes, the law created an agency, the Public Employ-
ment Relations Board (PERB), with extensive powers to admin-
ister the law.

Since September 1, 1967, the effective date of the Taylor Law,
over one thousand agreements have been negotiated affecting
some four million public employees. Since that time, also, there
have been twenty-eight strikes in violation of the Taylor Law.(1)

Critics of the law have attacked its philosophy from all sides.
To some the law did not go far emough in its grant of rights to
public employees when it denied them the most potent weapon in
the arsenal of private labor—the right to strike. Others feel the
~law went too far in thrusting a complete system of collective
negotiations upon harried governmental executives mnot experi-
enced in the techniques of labor-management negotiations. These
people were concerned that negotiations would result in tax in-
creases for an already heavily taxed electorate. Still others have
begun to look into the nature of government itself and have
asked whether representative democracy was designed to cope
with the pressures which can be brought to bear-against it at the
bargaining table, and whether decisions.are not now being made
in the interests of labor harmony which might be detrimental to

* The other members of the Committee were E. Wigﬁt Bakke, David
L. Cole, John T. Dunlop and Frederick H. Harbison.
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the public good. As a result of this criticism, the Legislature deter-
mined to study the questions raised concerning the Taylor Law.

On January 27, 1969, during the Regular Session of the New
York Legislature, President Pro Tem of the Senate, Hon. Earl
W. Brydges, and Speaker of the Assembly, Hon. Perry B. Duryea,
Jr., appointed a Select Joint Legislative Committee on Public
Employee Relations to study the Taylor Law. In February, 1969
the Committee recruited a staff of experienced practitioners in
the field of public labor-management relations to assist it. Caesar
J. Naples, of Buffalo, an attorney with Moot, Sprague, Marcy,
Landy and Fernbach, with extensive experience in collective nego-
tiations, mediation and fact-finding under the Taylor Law, was
hired to act as counsel for the Committee and as Staff Director.
Robert E. Doherty, of Ithaca, Professor of Labor Relations, New
York School of Industrial and Labor Relations, Cornell Univer-
sity, and an experienced mediator and fact-finder who has writ-
ten extensively in the field of teacher-school board relationships,
and Irving R. Markowitz, of Syracuse, Professor of Industrial
and Labor Relations, LeMoyne College and Syracuse University,
attorney, arbitrator, medjator and fact-finder in public and pri-
vate labor disputes and labor relations consultant,. agreed to
serve as Research Consultants to the Committee. Steven Brenner,
of New York City, lecturer at C. W. Post College and author of
a master’s thesis to be published entitled New York Public Em-
ployment Labor Relations Under the Taylor Law, was hired as
research analyst for the Committee.

The Staff’s responsibilities as outlined by the Committee were:
(a) to assist the Committee by conducting research in the opera-
tion of -the Taylor Law to date, e.g., examination of. collective
agreements, exploring the extent and cause of work stoppages,
studying the impact of negotiations on resource allocations; (b)
consult with employer and employee representatives, -neutrals,
agency administrators, and other interested groups and individ-
uals to gain their insights into the operation of the Law and
hear suggestions as to how it might be improved; (c) on the
basis of the consultations, on the research, and the Staff’s reflec-
tions, present to the Committee an analysis of the problem along
with a list of tentative proposals. In anticipation of the Staff’s
work, the Joint Legislative Committee solicited from public em-
ployee and employer organizations suggestions for modification
in the Law. Unfortunately, the Staff barely had an opportunity
to organize itself and arrange for research and study facilities
when the march of events by-passed it.

History
The Legislature had an immediate problem. On February 17,
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1969 the Civil Service Employees Association (CSEA), which
claimed to represent the bulk of State employees, threatened an
unspecified form of “job action” (this term was later defined to
mean “strike”) by State employees unless the Governor’s repre-
sentatives, which had called off negotiations pursuant to a re-
straining order issued by the Public Employment Relations Board
(PERB), returned to the negotiation table.

Since these events figure importantly in creating a public at-
titude which was reflected in the terms of the 1969 amendment,
we recount briefly the circumstances that led up to the strike
threat. The CSEA had been designated by the Governor as the
negotiating representative of State employees in a state-wide
unit on November 15, 1967. This designation was immediately
challenged by other employee organizations claiming to represent
State employees in smaller units. In response to this challenge,
PERB issued an order to the State executive enjoining it from
further negotiations with CSEA wuntil the question of unit deter-
mination and certification was settled. This order was vacated
by the courts. After extensive hearings, the staff of PERB re-
jected the state-wide unit and defined six separate negotiating
units. While PERB was considering appeals by CSEA from this
determination, the State commenced negotiations with CSEA
for the second fiscal year. District Council 50, AFSCME, con-
ducted a strike in four mental hospitals, complaining that the
Sfate was discriminating against it by negotiating with CSEA
prior to an election. After PERB rendered its decision defining
five separate negotiating units for State employees and re-issued
its order enjoining negotiations with CSEA only, Council 50
called off its strike. .

The CSEA appealed both the unit determination of PERB and
. its order stopping negotiations. Simultaneously, it advised the
Governor that unless PERB’s unit determinations were approved
by the courts and elections conducted to:determine the negotiat-
ing representative in each of the units, the Governor was obliged
to continue negotiating with the employee organization he had
recognized as representative of all the employees in the original
unit. Early completion of negotiations was important because
budget allocations affecting wages and  salaries for employees
for the coming fiscal year would have to be voted during the cur-
rent Legislative Session. CSEA argued that unless negotiations
were completed before the end of the Legislative Session, the em-
ployees would have no representation at all. On February 27,
1969, before the staff could even read the large number of docu-
ments submitted by employee and employer groups, the Gov-
ernor and the Ilegislative leaders, responding to the atmosphere
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of public concern engendered by the CSEA strike threat, pro-
posed several amendments to the Taylor Law.

The import of these amendments was to stiffen the strike .
penalties which, it was felt, would act as a deterrent to illegal
strikes. Fines against employee organizations found guilty of
instigating a strike were increased from a maximum of
$10,000.00 to an unlimited amount for each day the work stop-
page continued. The duration of the loss of dues deduction privi-
leges was changed from a maximum of eighteen months to an
indefinite period of time to be deterthined by PERB, and the privi-
lege would be restored only after the employee organization has
proved its willingness to comply with the law.

The law, which has heretofore directed penalties only against
the organization, applied penalties against individual strikers.
One penalty required a forfeiture of two days’ pay for each day
the employee was on strike. Another placed the striking employee
on probation for a term of one year.

The new amendments also souglit to correct a number of prob-
lems which, it was felt, contributed to the occurrence of strikes.
The law codified improper employer and employee practices and
specifying remedies so as to enable PERB, acting on the request
of a party, to correct an improper advantage gained by a party,
and to encourage proper and orderly negotiations. Also, the func-
tion of the Legislature was more clearly defined. Finally, the
law specifically recognized the power of the parties to submit
disputes to binding arbitration. These changes are discussed more
fully in the next chapter. _

The public reaction to the amendments was, apparently,

" limijted to the penalty provisions. Leaders of public employee organ-

izations denounced the proposed amendments as ‘“repressive”
and conducive of delays in negotiations. Even public employer
organizations such as the New York State School Boards Associa-
tion and the Council of Mayors saw the new penalties, parti-
cularly those directed against individuals, as harsh and unwork-
able. The New York Times editorialized on March 4 on this
“Draconian legislation”, maintaining that *“. . . experience makes
it plain that there is no surer way to build militancy among pub-
lic employees than to pile wholesale individual penalties on top
of fines and other sanctions directed against the unions”. Other
observers, perhaps more . dispassionate, pointed out that while
penalties directed against employee organizations found guilty
of fomenting a strike should be stiff and swiftly imposed, the
lawmakers should be careful to imsure that the penalties should
not intrude into the work place onmce the strike has been settled.
Placing a worker on probation and forcing him to work for an
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unspecified number of days without pay or job security, it was
argued, could be so destructive of morale and employee perform-
-ance that the penalty would be more detrimental to the public
interest than the strike itself. The Legislature, in other words, was
putting nearly all its eggs in the deterrent basket, regardless of
the consequences should that deterrent not work.

On March 4, 1969, the Governor announced that the State
would resume negotiations with CSEA and other employee organ-
izations claiming to represent state workers; on that day the
CSEA leadership called for a delegate meeting on March 7, at
which it would recommend that a strike resolution be rescinded.
On that day, the bill was passed in the Legislature, and CSEA-
delegates voted 954 to 40 to rescind the organization’s strike resolu-
tion,

Analysis of the Problem

The paradox of the Taylor Law is that while it has granted
public employees unprecedented rights and has served as a vehi-
cle for substantial economic gains, it seems also to have fostered
an extraordinary amount of employee militancy and disaffection.
It is arguable that the advantages brought about by the Taylor
Law are to a significant degree the actual source of employee dis-
content. Many public employee leaders are saying that while the
door to meaningful negotiations is no longer completely closed,
neither has it been completely opened. The law has provided the
means for improving several aspects of working conditions, but
‘this appears to have had the .effect: of only raising expectations
for even greater improvement.

A part of the difficulty can be attributed to the fact that,
with but a few exceptions, neither employers or employee groups
have had much experience with such negotiations. The old saw
that the art of compromise is onme of the hardest of arts to learn
and practice may have special appropriateness in public sector labor
relations. Public employers, long accustomed to the exercise of
unilateral authority on personnel matters, have found it difficult
to accept bilateral sharing of much of this authority. Frequently
they responded to rather reasonable employee proposals with
shock, dismay, anger and/or intransigence. Public employees,
on: the other hand, probing for the boundaries of a settlement, fre-
quently made demands that were inconsistent with fiscal and
financial realities or with sound administrative procedures. While
these difficulties are to a degree persistent and intrinsic to the
labor-management relationship, both public and private, time and
experience will, no doubt, render them less abrasive.

[y
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“Collective Negotiations” vs. “‘Collective Bargaining”’

The greatest source of our troubles probably rests with the
failure to understand what the term “negotiations” means under
the law. Certainly it does not carry quite the same connotations
that “collective bargaining” carried in the private sector. There,
it carries with it the right of the parties to resort to the strike
or lockout, i.e., the ability (and, perhaps, the willingness) to in-
flict economic hardship on the opposing party, that serves as the
lubricant. This right is the sine qua non of ‘“collective bargaining”
as it has been universally understood.

It is not possible to incorporate these same techniques into the
public sector. Representative government was not designed to cope
with the type of squeeze play a strike or strike threat presents.
We have long assumed that in a democratic society, public policy
—which certainly includes the methods by which we deal with
public servants—should be determined by duly elected public
bodies and not by those very interest groups that a specific policy
is designed to effect. While certain types of “extra-political”
pressures are consistent with the democratic process, it is also
true that there must be limits to the kind of pressure any group
should be allowed to exert. The Taylor Law presently provides for
the kind of comcerted pressure a government can tolerate, and,
possibly, even benefit from. But if a legislative body were to allow
the strike in the public service, it would mean that the body is
prepared to reduce governmental authority by a significant and,
perhaps, dangerous degree. Government which reflects the interest
of all the people would then become government reflecting the
wishes of powerful special interests. Employee organizations
alone, among all government’s claimants, could muster sufficient
concerted strength to force their way. It would be difficult to
imagine a system of representative government under lawful rule
when any group of citizens pursuing its private ends, possesses the
power to bring the operations of that government to a halt. (2)

It is clear that free “‘collective bargaining” implies a balance
of power. There can be no balance of power in the public sector.

In the private sector, the balance of power is regulated by eco-

nomic factors as well as by laws and regulations. However, in
the public sector, the public employer exercises no economic lev-
erage that can successfully balance the power that may be exerted
by employee organizations.

If “collective negotiations” does not mean “collective bar-
gaining”, neither does it mean a maintenance of unilateral em-
ployer authority. It falls somewhere in between. The failure of
both parties to grasp this notion is responsible for many of the
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current difficulties. The Taylor Law was designed to give employees
a collective voice in determining their conditions of employment;
but that voice was not supposed to be controlling, nor can it be
as strong as the voice of private sector unions. The law was also
intended to prevent serious inroads into the legislative process;
but it was not calculated, nor do we believe it ought, to leave
this process untouched and unquestioned. »

While this delicate and complicated procedure which falls be-
tween collective bargaining and the legislative process is the
central issue, it is not the onmly problem dealt with in this report.

In order to put the present status of the Taylor Law into prop-
er perspective, we have dealt first with the events leading up to
the passage of the March 7,.1969 amendments, then with an
analysis of these amendments, and finally with those subjects that
need further study and investigation.

" The necessarily limited confines of this report do not allow
for full critical analysis of the arguments relating to the strike
as appropriate to the public sector. This area, together with others
equally necessary to a complete evaluation and analysis of the
controversy surrounding the Taylor Law, should be developed in
further studies.

Conferences with state, county, town, village, school and city
officials and their employee representatives—each with its own
differing problems and solutions—would be invaluable to the
Committee’s deliberation. The importance of holding hearings
which allow a communication of these ideas and experiences cannot
be overstated.

15



1969 Amendments to the Taylor Law

The amendments passed by the Legislature on March 7, 1969
and signed by Governor Rockefeller on March 10, 1969 changed
the Taylor Law in five significant areas:

(1) Penalties against striking employee organizations and
against individual employees were increased;

(2) The concept of improper employer and employee prac-
tice was codified in the law; '

(3) Additional procedures to resolve impasses, including -
a recognition of the suitability of binding arbitration im cer-
tain circumstances, were introduced;

(4) Provisions relating to the finality of agreements, in-
cluding a definition of the role of the legislative body, were
added; and

(5) The Mayor of the City of New York was required to

report to the Legislature and to PERB by August 1, 1969

indicating the steps to be taken by New York City to bring

the Office of Collective Bargaining and its practices and proce-
dures into more substantial equivalence with the Taylor Law.

Two of these amendments were based upon recommendations
of the Governor'’s Committee on Public Employee Relations con-
tained in its report of January 23, 1969.(%) Prof. Taylor’s Commit-
tee felt that the existing limitations on the amount of the fine
which a court could levy upon an employee organization for crimi-
nal contempt in violating an order enjoining an illegal strike
'should be removed. The limitation on such fine—an amount equal
to one week’s dues or $10,000.00, whichever is less, with a mini-
mum of $1,000.00 for each day the contempt persists—undoubtedly
'discriminates against smaller employee organizations. Conse-
quently many larger unions might be better able—and, perhaps,
more willing—to absorb such a fine, rendering a limited fine a
less effective deterrent. .

Consequently, the Judiciary Law was amended during this
session to remove the limitation on fines in such cases and to
leave the determination of the amount to the discretion of the
court.(®) As an indication that the Legislature intended that the
fines function as a deterrent, the court is instructed to “consider
both the income and the assets” of the employee organization
in setting the amount of the fine. In this way, the court has the
power to fashion a fine which could substantially affect the net
worth of an employee organization, since its discretion is no longer
limited to a consideration only of its income, and yet the organi-
zation cannot calculate in advance the “cost” of the strike.
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Prof. Taylor’s Committee applied like reasoning when it rec-
ommended a removal of the limitation upon the power of PERB
or the courts to suspend the dues check-off of an employee organi-
zation found to have been responmsible for an illegal strike for a
period no longer than eighteen months. The new amendment re-
moves this time limitation and provides for suspension of dues
check-off for a period of time specified by the courts or PERB,
or for an indefinite period of time, subject to restoration upon
application and proof of “good faith compliance” with the pro-
hibition against strikes.(®} Such application shall be upon notice
to “all interested parties”. '

At such hearing, the applicant shall be required to demon-
strate its responsibility by having complied with the law. As
evidence of such compliance, the employee organization might
show, for example, that it has, since the violation, peacefully nego-
tiated a new agreement.

The deterrent effect of the law should be materially strength-
ened by these changes. Further, this approach appears to be con-
sistent with the philosophy underlying the penalties for civil
contempt. The party punished under the law has the means to
recoup rights lost for a violation by demonstrating its willing-
ness to comply with the law.

Penalties against Individual Strikers

The amendments add an additional deterrent by providing for
penalties against individual strikers. Under the original law,
charges could be brought against individual strikers under §75
of the Civil Service Law for misconduct. After an individual hearing,
the striker could be reprimanded, fined, dismissed or suspended.
Experience has proved the unworkability of reliance upon §75 in a
strike situation. Since action under this section is discretionary with
the chief executive officer, it might be bargained away as part of the
strike settlement. Employers might hesitate to bring charges for fear
of exacerbating relations with an employee organization once a strike
has been settled. Further, it would certainly be unwieldy to attempt
to conduct hearings against all strikers in a large employee organiza-
tion; while it might be unfair to bring charges against only a selected
few. Finally, the penalties of suspensions or dismissal interfere with
the primary concern of the law—the orderly continuation of services.

In addition to penalties under §75 of the Civil Service Law,
individual employees could also be punished for violation of a
court order enjoining a strike. The courts, however, generaily
concern themselves with the organization leadership and not the
rank and file because individual members, although they parti-
cipate in strikes, rarely possess the power to end the strike. Con-
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sequently, penalties for contempt against the individual striker
have not served as an effective deterrent. Also, it may be pointed
out that one of the weaknesses in the original Taylor Law was the
lack of deterrents to a wildcat strike other than §75, and contempt
penalties as against individuals. The recent amendments provid-
ing penalties against individuals are intended to fill this void.

In the event of a strike, the law requires governmental offi--
cers to make two determinations: (a) that a strike has occurred,
and (b) that an individual public employee has engaged in*,
caused, instigated, encouraged or condomed such strike.(”) Once
these determinations have been made, two penalties are applied.
The first, loss of permanent civil service status or tenure for a
term of one year, would deprive a public employee of the protec-
tion afforded by law from dismissal without a hearing. (8 The sec-
ond penalty provides that a public employee shall lose a day’s
pay in addition to the loss of pay for the work not performed. (®)

These penalties cannot be bargained away and can be applied
swiftly and with a minimum of delay and expense to the public.
Their imposition dictated by law and not left to the discretion
of the employer cannot be attributed retaliatory motives. Finally, the
penalties are uniform and must be uniformly applied.

Critics of this approach point out, however, that such penal-
ties may make it more difficult to settle strikes. Further, they
say that the probation penalty intrudes into the work place and
continues in its effect far beyond the duration of a strike. Con-
sequently, lingering penalties may have an adverse effect upon
employee morale and efficiency which may interfere with the orderly
functioning of government, Experience will shed light on these ques-
tions. :

It is significant to note that the bill passed on March 7, 1969
specifies probation for a termm of one year.(°) The word “term”
has a particular sigpificance when read in conjunction with
8§63 of the Civil Service Law. Under this section, probationers may
not be discharged during the probationary term except after
a hearing and for cause. At the conclusion of the probationary
term, the employee may be discharged only upon unsatisfactory
performance evaluations. Such discharge is reviewable under
Article 7801 of the Civil Practice Law and Rules.

A later amendment to this section (S. 5699) (**) made clear the
legislative intent was to give teachers the same protection dur-
ing the probationary status as is accorded . other public employ-

* An employee is presumed to have engaged in a strike if he is absent
from work without permission, or abstains wholly or in part from the full
. performance of his duties in his normal manner without permission during
the strike.
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ees under the Civil Service Law. Teachers, therefore, when placed
on probation as a result of penalties under the Taylor Law, may
not be discharged without a hearing for cause during such pro-
bationary term. At the conclusion of the probationary term,
a teacher might be discharged only upon unsatisfactory perform-
ance evaluations, and such discharge is reviewable under Article 7801
of the Civil Practice Law and Rules.

Of course, such a discharge might also be reviewed by PERB
upon a challenge that such discharge constituted a reprisal for
protected organizational activities. :

Improper Practices

The amendment codified improper employer and employee or-
ganization practices.(*?) Most practitioners feel that these con-
cepts, although not specifically stated in the original bill, were
implied nevertheless, in order to protect the rights granted in
the original law.

The concepts are similar to the National Labor Relations Act
in seeking to prevent improper influence, coercion or other over-
reaching conduct by both employers and employee. groups. The
statute recognizes, however, that private sector precedents may
not be controlling in the public sector. This is not an indication
that public sector improper practices differ qualitatively or quan-
titatively from unfair labor practices in the private sector.
Rather, in .each instance, PERB should consider whether elements
unique to public employment require a different interpretation
or application of improper practices from those applied in the
private sector. '

Scope of Bargaining

PERB has also been given the power to require the parties
to negotiate in good faith. The most significant aspect of this
authority is in the determination of the proper scope of bar-
gaining.

If an employee organization feels that a certain topic is a
proper subject of mandatory bargaining and the public employer
disagrees, the organization may seek a bargaining order from
PERB. The administrative agency then would determine whether
the issue involves a subject about which the public employer can
be required to bargain. It can be expected that this authority
may have far reaching effects. :

Binding Arbitration

. The Legislature has also expressly recognized the propriety
of submitting negotiation disputes to binding arbitration for
resolution. (%) It should be kept in mind that an arbitrator’s award
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in such a case would determine the contents of an agreement.
That agreement, however, is qualified by the statutory language
in the new amendments. Any provision of an agreement which re-
quires legislative action for implementation shall not be effec-
tive until the provision has been approved by the legislative
body. (%) The amendment was apparently intended to preserve
to the legislative body its independence in approving commit-
ments made by the chief executive officer in negotiations.

Whether a school board or other legislative body which con-
ducts negotiations remains free to reject- an agreement without
running afoul of the statutory mandate to bargain in good faith
is one of the questions which is certain to arise in the interpretation
of this section.
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The Legislative Program

The study performed by this Committee highlighted certain
problems, the proposed solutions to which are reflected in the
legislative program which was developed. Of these bills which
are presented in Appendix 4 in their entirety, together with sup-
portive memoranda, three were passed. The balance of the pro-
gram, while not acted upon, will be used for study purposes
by the Legislature next year.

New York City’s Office of Collective Bargaining

The original report of the Taylor Committee envisioned the
PERB as the sole agency to administer the Taylor Law. The Leg-
islature, however, excluded mayoral agencies and departments in
New York City—along with certain other governments as will
be discussed later—from the jurisdiction of PERB so long as
New York City had in effect its own provisions and procedures
to implement the Taylor Law. ' '

The Office of Collective Bargaining—a tripartite agency with
its membérs representative of the government of the City of
New York, the Municipal Labor Council and the public—has
performed this function since 1967. During this time, the Office
of Collective Bargaining has suffered much criticism, largely be-
cause of the national attention attracted by the magnitude of
the public employee strikes which have occurred in New York City
siniée its inception. In fact, of the eight strikes involving public
employees which have taken place there, only four were conducted
by organizations under the jurisdiction of the Office of Collec-
tive Bargaining. Yet, because of the nature of these strikes, crit-
ics have insisted that “something be done” to “correct” the situ-
ation. The 1967 Taylor Law exempted the Office of Collective
Bargaining from the necessity of developing impasse machinery
tied to the City’s budget submission dates. This was done, no
doubt, because New York City had already well-established pat-
terns of collective negotiations with its employee organizations
which -were not necessarily  so oriented. Further, it was not re-
quired to submit its procedures and provisions to PERB for a
‘determination that such procedures were “substantially equivalent”
to PERB as a precondition to the statutory exemption granted by
the Law. These procedures and provisions vary in many respects from
those established by PERB. Although the original Taylor Law charged
PERB with the obligation to attempt to oversee the “continuing im-
plementation” of the Law as it was administered and applied by the

21



Office of Collective Bargaining, it was required to do so by bringing
an action for that purpose against the Office of Collective Bargaining
in Supreme Court in New  York County. Necessarily, such action
might injure the delicate and necessary relationship of assistance and
cooperation existing between those agencies. Prof. Taylor's Com-
mittee recommended that the Legislature consider means to re-
quire the extension of the jurisdiction of the Office of Collective
Bargaining to include non-mayoral agencies or governments in
New York City. We agree with this conclusion, but feel that the
extension of the jurisdiction of the Office of Collective Bargain-
ing should be accomplished with the cooperation of the City of New
York and the Office of Collective Bargaining itself. Consequently,
we proposed that the report which the Mayor of the City of New York
is required to be submitted on or before August 1, 1969 contain rec-
ommendations how mandatory jurisdiction of the Office of Collective
Bargaining should be extended to encompass non-mayoral agencies,
departments and governments wholly or in substantial part conduct-
ing their affairs in or fiscally dependent upon the City of New York
(S. 5534). '

Another amendment (S. 5538) would have removed the ex-
isting requirement in the Law that PERB, in requiring ‘“‘sub-
stantial equivalence” of the Office of Collective Bargaining, must
seek court determination. Rather, the continued special status
enjoyed by the Office of Collective Bargaining would be condi-
tioned upon a determination by PERB that the provisions and
procedures of the Office of Collective Bargaining were substan-
tially equivalent to the procedures of the Taylor Law. This bill
would, in addition, have continued the jurisdiction of the Office
of Collective Bargaining over improper employer and employee
organization practices. New Section 205(5)(d) which grants to
PERB “exclusive nondelegable jurisdiction” to apply the code of
improper practices would divest the Office of Collective Bargain-
ing of such authority as of September 1, 1969. We {felt that since
the Office of "Collective Bargaining had adopted such a code at
its inception, and, of all local procedures, was certainly the most
comprehensive and complete, it should continue to apply and
enforce the improper practices provisions. To allow one agency to
hear and determine representation issues, apply impasse proce-
dures and assess penalties while improper practices were applied
by another agency, would be an unnecessary waste of funds and
effort. A version of this bill which  continued the jurisdiction of
the Office of Collective Bargaining over improper practices until
March 1, 1970 was enacted (A. 7185). The Legislature will, thereby,
have an opportunity to study the Mayor’s report and to take
legislative action during its next regular session.
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Public Employment Relations Board

The Committee prepared two bills which affected PERB. The
first (S. 5536 passed) created a statutory term for the Chair-
man of PERB commensurate with his term as a member of PERB.
This bill was consistent with the intent of the statute to create an
‘agency that was independent of the executive.

The second bill (S. 5543) would have authorized PERB to
retain its own counsel to represent it before the courts. In the
recent series of cases involving the State,, PERB, and various em-
ployee organizations, the State Attorney General was faced with
the dilemma of representing two parties to the action with some-
what different interests. The proposed bill would avoid any sim-
~ ilar problem in the future. Further, the bill would have extended
to PERB mediators the same. protection from forced disclosure
of confidential statements made to them by the parties during
the mediation of a dispute which has been enjoyed by State Media-
tion Board personnel since 1938. A mediator cannot be effective
in his efforts to bring the parties to a voluntary resolution of their
dispute unless the parties feel that they can be completely can-
did before him. If the parties fear that statements made in con-
fidence to a meditator could be revealed in a later proceeding, they
certainly might feel reluctant to reveal their true position to him.
This principle was recognized in 1938 when the New York ILabor
Law was amended to provide this protection for State Mediation
Board mediators, and we feel that it should apply to the public
sector as well. ‘

Ratification of Agreements by Secret Ballot

Some employee organizations invest their negotiators with
complete authority to make agreements which are binding on the
membership without subsequent ratification. Others provide that
their negotiators must obtain membership approval of agreements.
Negotiated agreements are the product of considerable time and
effort on the part of the representatives of both parties and are,
necessarily the products of compromise. We feel that careful
consideration should be given such agreements by the organiza-
tion membership. Occasionally the membership is required to
express its approval or disapproval at mass meetings in an in-
flammatory atmosphere which is not conducive to the deliberate
study which the agreement deserves. The number of agreements
repudiated- by organizational memberships in the private sec-
tor is increasing; often, for reasons which, in the opinion of
the Staff, should be extraneous to the merits of the agreement.
While we hesitate to interfere with the internal operations of
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employee organizations, we feel nevertheless that ratification at
‘mass meetings by voice vote does not carry with it the necessary
safeguards to guarantee due consideration of agreements by each
member. Consequently, we recommend that in those instances
where an employee organization adopts a procedure providing
for membership ratification of agreements, such ratification be by
secret ballot (S. 5535).

Increase the time within which Parties might reach an Agreement

The original Taylor Law required the fact-finder to issue its
report and recommendations for resolving the dispute at least
fifteen days prior to the budget submission date. It further re-
quired simultaneous publication of the report. Prof. Taylor’s Com-
mittee felt—and we agree—that the parties should have more
time to attempt to reach a voluntary resolution of their dispute
after they receive the report and recommendations of the fact-
finder. The amendments passed on March 7, 1969 require the fact-
finder to issue ifs report at least twenty days prior to the budget
submission date and a