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NEW YORK STATE PUBLIC EMPLOYMENT :
RELATIONS BOARD ’ ;

In the Matter of the Arbitration Between

AWARD OF PUBLIC
ARBITRATION
PANEL

VILLAGE OF MALVERNE

and

t MALVERNE PATROLMEN'S BENEVOLENT ASSOCIATION
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! case No. CA-0016; M 74-741
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The Undersigned Arbitrators, having been designated pursuant

:

f
" to the® provisions of Section 209.4 of the New York State Civil E
!

; Service Law, and having duly heard the proofs and allegations of

the Parties, hereby make the following
E

]

AWARD ;

i

The terms and conditions of employment specified as "areas
of contention” in the Petition £f£iled by the Union and the Response

filed by the Employer are decided as follows: !

1. Increments is withdrawn.

i

1 . .

! 2. Funeral expenses is withdrawn. ;
t

H

ﬁ 3. Night differential is withdrawn.

4., Performance of duty out of rank is withdrawn.

t
|
% 5. Personal days is withdrawn.
i
|
i

6. Required equipment and cleaning allowance is withdrawn.

7. Termination pay is withdrawn.

8. Veteran's holiday centitlement is withdrawn.

9. Wages is withdrawn.

o ——




10. Death Lecave. The second paragraph of Article Sixteenth
of the Contract shall be amended to read:

'"A member, on application to the
Chief of Police or his designee, shall
ve granted four (4) working days leave
of absence with full pay in case of
death in his 'immediate family' which
shall be defined as his wife, husband,
child, father, mother, brother, sister,
varent-in-law, step-parent."

11. Sick Leave.

a) Article Fifteenth of the Contract shall be amended
by adding a new Section E to read as follows:

"If a member is entitled to cash
payment for accumulated terminal leave
pursuant to Article Nineteenth, he, or
his legal representative, shall also
be paid, in a lump sun, the value of
his accumulated and unused sick leave
to the extent of fifity (50%) percent
thereof, but not to exceed a total of
one hundred sixty-five (165) working
days."”

b) Article Fifteenth, Section D shall also be amended
to read as follows:

"Sick leave shall be charged against
scheduled working days only. An employee
on sick leave is only recuired to remain
in his residence between the hours of
9:00 a.m. and 9:00 p.m. on a day he was
regularly scheduled to have a tour of
duty, except if otherwise reasonably
directed by the Police Chief. The
employee may be visited by a supervis-
ing officer at any time during the
hours of 9:00 a.m. to 9:00 p.m. on the
day he was regularly scheduled to have
a tour of duty. With the consent of
the Chief of Police, the vrovisions of
this section may be waived.

12. Basic Work Wecek and Tour of Duty

a) Article Eleventh of the Contract shall be amended




by adding a new provision to rcad as follows:

"Effective June 1, 1974, mcmbers
who work a rotating schedule shall have
tneir schedule rotated as follows:
iive (5) days on duty (8:00 a.m.- 4:00
v.m.) == a seventy-~two (72) hour swing;
five (5) days on duty (4:00 p,m. ~ midnight)
~-- a seventy-two (72) nour swing; four
(4) days on duty {(midnight - 8:00 a.m.) -~
2 ninety-six (96) hour swing.

. Each member shall receive, at the
election of the Village, either straight
time pay or compensatory days off from
June 1, 1974 to the actual implementa-
tion of this shortened workx schedule,
ororated to reflect the 17 day reduction
! in the work vear." '

b) Article Seventh shall be amended by deleting
Article Seventh H.

i c) Article Ninth shall be amended to eliminate the
sentence which reads "There shall be no tour shifts
solely to eliminate overtime"” and to eliminate over-
time payments for "short swings".

13. The Agreement shall be for one year =~ June 1, 1974 to
May 31, 1975.
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“Geora® Nicolau,

Public Panel Member and
Chairman
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Stewart R. Morrow,
Employer Panel Member
I DISSENT
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Paul Rycha'lsky,
Employce Organization Pancl
Menmberx

I CONCUR

“Julys<, 1975
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STATE OF: |V )
I m b
COUNTY OF: wvN i ) SS.:
On this‘ﬁ day of July, 1975 beforc me personally came and

appecared George Nicolau to me known and known to me to be the
individual described in and who exccuted the foregoing instrument
and he acknowlcdged‘ﬁr me tha't he executed the same.

-" )

* (o R
STATE OF: /- "W\/jﬂ\«_,) Ccr_.._.,_-,;,,,.J
COUNTY OF : Y ewac s ) sS.:

On this /",/77‘ day of July, 1975 before me personally came and
appeared Stewart R. Morrow to me known and known to me to be the
individual described in and who executed the foregoing instrument
and he acknowledged to me that he executed the same. .

ons i b
( \_,/.:'JLC/ i///\/‘\\j_/\_/c—c

CLARE 7 NNV
JTARY {2 1C, State of New Yo
B 3O-B05E585
Q,gi"‘*d in Prsou Coatty

Term Brovres Berh 3007 7

sTATE oF: ACW YOK
COUNTY OF: AASSAU ) ss. :

. L
On this /a’uL day of July, 1975 before me personally came and
appeared Paul Rychalsky to me known and known to me to be the
individual described in and who executed the foregoing }nstrument
e
and he acknowledged to me that he executeg/the samé //4/

RICHAR 4!’ ARTMAN
Notary Public, State of New York
5. 30-1695320

Qnamerl in Nuswu Coumly
Lcinmission Expires March 39, 1944




i which time the Parties were afforded full opportunity to offer

. the Village by Andrew J. Wallace, Esq.

NEW YORK STATE PUBLIC EMPLOYMENT
RELATIONS DROARD

In the Matter of the Arbitration Betwecn !
[ ]
VILLAGE OF MALVERNE '
and OPINION

MALVERNE PATROLMEN'S BENEVOLENT ASSOCIATION

Case No. CA-0016; M 74-741 '

Pursuant to the provisions of the Civil Service Law, Section
209.4, Robert D. Helsby, Chairman of the Public Employment Rela- ,
tions Board, on April 15, 1975 designated the following individualé
to serve as a Public Arbitration panel in this proceeding: g

George Nicolau, Public Panel Member and Chairman

Stewart R. Morrow, Employexr Panel Membex
Paul Rychalsky, Employee Organization Panel Member

A hearing was held May 13, 1975 in Malverne, New York at !

evidence and argument and to present, examine and cross examine

witnesses. The PBA was represented by Richard Hartman, Esd.;

|
i

The Pancl thercecafter met in executive session on July 2, 1975;

In considering the issues, the Panecl was charged by Secction
209.4 to heced the following statutory guideclines:

(v) the public arbitration pancl shall
make a just and rcasonable determination
of the matters in dispute. In arrxiving
at such determination, the panecl may,’



but shall not be bound to, adopt any
recommendation made by the fact-finder,
and shall, so far as it decems then
applicable, take into consideration the
following and any other relevant cir-
cumstances: ,

a. comparison of the wages, hours
it ) and conditions of cmployment of the
employees involved in the arbitration :
procceding with the wages, hours, and . i
conditions of employment of other
employees performing similar skills
under similar working conditions and
with other employees gencrally in public
and private employment in comparable

i communities.

b. the intérests and welfare of the
public and the financial ability of the
public employer to pay:

¢, comparison of peculiarities in
regard to other trades ox professions,
including specifically, (1) hazards of i
employment; (2) physical qualifications; I
(3) educational gqualifications; (4)
mental qualifications; (5) job training
and skills;

d. such other factors which are normal-
ly or traditionally taken into considera-
tion in the determination of wages, hours
and conditions of employment.

At the outset of the hearing, the Chairman stated that he was

disposed to give great weight to the recommendations of the fact
ifinder and not to disturb them unless the Parties advanced highly-
[ .

i

;persuasive reasons for doing so, including changed circumstance

i

H

t since the issuing of the fact finder's report.

Originally, as cecxtificd in the Petition and Response, there

; were seventeen matters in contention: fourteen submitted by the

|
i | | |




PBA and thrce submitted by the Village. At the hcaring, as set
forth in the accompanying award, the PBA withdrew all of its
demands exccpt:

1. Death Lecave

2. Pay for Unuscd Sick Leave at Retirement, and
3. Basic Work Week and Tour of Duty.

In advancing each of its contentions, the PBA relied heavily

on what it characterized as both County and Village parity. In

relation to the sick leave and tour of duty issues, the PBA

introduced some thirty-nine exhibts. Exhibit 3 was the Nassau
County PBA Contract, the other thirty-eight Exhibits were either |
contracts or fact finding reports embracing other jurisdictions

(towns or villages) in both Nassau and Suffolk counties.

In this regard, it should be noted that all policemen in
Nassau County, whether they are hired by the County or a particu-
lar town or village, take the same civil service examination.
They also must meet the same gualifying requirements apd they
receive ﬁhe same training, which is given at the County's Police
Academy. As a consequence, the County PBA contract has been used
as a general benchma?k throughout the entire area. It should alspi

be noted that Village police forces are optional with each villagej

!
Those villages which do not maintain their own forces arc policed i
by the County. Those which decide to discontinue theilr forces, ;

as some have, are similarly policed by the County, with the

discontinued forces absorbed,




A, Death Leave

The present Agreement, in Article Sixtcenth, provides that:

"A member, on application to the Chief
of Police or his designee, shall be
granted four (4) days lcave of absence
with full pay in case of death in his
'immediate family ...'"

The PBA seeks to clarify this provision to provide for "four .
l working days" of such leave. Its position here is that the Mal-
verne P3BA Contract historically followed the Nassau County PBA

f Contract in this respect, and that County Contract now provides
for "working" déys. Tﬁe evidence of historical parrallelism, !

i recognized, in this area, by both Parties, is persuasive.

. In view of that evidence, there is no sound reason why the i
request should not be granted. In addition, the very wording of
the Article, when read in full context, suggests that "working"

days is the appropriate meaning.

B. Use of Sick Leave upon Retirement

In essence, this demand is that retiring employees who hav. !
not used all their sick leave be compensated in cash for a portion;
of their accumulation. The PBA, again advancing parity, points

out that rctiring police officers cemployed by Nassau Ceounty have

enjoyed this benefit since 1971. Under that Contract (PBA Exhibit;




!

3), employees can be paid fifty percent of the value of a maximum

of 330 days -~ or a total of 165 days if such sick leave is unused.

The PBA also points out, in its Exhibit 40, that the great bulk

of jurisdictions and the overwhelming numbexr of officers in both

" Nassau and Suffolk now enjoy either the same benefit or one that

is better.

Tﬂe Village argues that sick leave should be utilized as
such, that it was never intended as a cash payment, and that it
should not be used, in its words, as "going away money". The
Village also argued that the cost, given its tax base, would be

substantial.

On this latter point, it 1is gignificant that the Village has
a much higher utilization of sick leave than jurisdictions which
permit partial payment of sick leave upon retireﬁent and that the
éifference in utilization appears to bear a direct relationship
to the absence or presence of such a provision. Sick leave
utilization in the 2l-man Malverne unit averages eighteen days
per man year. Prior to the advent of the provision in the Nassau
County unit of some 3500 men, annual sick leave utilization was
somewhat the same, running fourteen to sixteen days, but after the
provision it dropped to 4-6 days. Malverne's Chief of Police, who
talked to County officials, as well as those in Garden City angd
Floral Park, found that after cach of those jurisdictions started

paying the benefit, sick lcave utilization drastically declinced.

e ——— e e —— e ———



In Malverne, the major portion of the force's overtime bill
is directly attributable to high sick leave utilization. A sharp
decline in such utilization, by use of an accumulation incentive,
should have a drastic effect on the amount of this ovextime. This
means, of course, that the apparcnt initial cost of this item can
be significantly reduced, as the Chief recognizes, by the amount

of overtime no longer necded.

This substantial saving does not make the item cost free,
but its cost, as the fact finder recognized, is not near as muc
as the Village contends. In the fact finder's woxrds:

"Any diminution in the utilization
of sick leave should result in either
increased police coverage or in a re-
duced need to pay overtime to provide
the reguired coverage. In either cir-
cumstance the benefits achieved by
providing the incentive to accumulate
sick leave should go a long way to
offset the costs of paying retiring

policemen for some of their accrued
sick leave."

In those circumstances, there seems no reason why Malverne
should be one of the few jurisdictions where the benefit does not
6btain. Of the twenty-six jurisdictions employing some 7200 men
listed on Exhibit 40, only four jurisdictions in Nassau and one
in Suffdlk, employing a total of 105 men, are withbut some version
of the benefit. All the resi have some benefit, and the great
bulk -- 6909 menx -~ eithexr have the Nassau County version or more.

While cach entity is a jurisdictional unit, police officers can




sce across jurisdictional lines and are cognizant of and affected
by the benefits enjoyed by their brothers. Since the services
performed in these jurisdictions are substantially the samec,

equity requires that this reguest be approved.

Equity similarly reguires that an Employer request related
to this item also be approved. Under the present agreement, an
employee on sick leave must remain in his residence subject to
visitation from 9:00 A.M. to 5:00 P.M. The Village asks that
these hours be extended from the éresent 5:00 P.M. to 9:00 P.M.

The Panel, in its Award, has approved this change,.

C. Basic Work Week and Tour of Duty
Here again, the PBA's argument is parity, not just with the

County of Nassau, but with most community police forces, both in

. Nassau and Suffolk.

Police in Malverne presently wvork 249 days a year on a 5-72

. work schedule (5 days on, 72 hours off). The PBA proposes a 4-96

work schedule (4 days on, 96 hours off) for the midnight shift,

which would reduce the annual work days to 232,

Exhibit. 40 shows that fourtcen jurisdictions, including

Nassau and Suffolk, have this or a better schedule (Nassau County



* since January 1, 1974); that six other jurisdictions pay cash in

licu of days off; and that only four jurisdictions employing some
150 men (Lynbrook, Garden City, 014 Brookville and Malverne) do
not have the 4-96. Regardless of the original rcason for the
schedule coming into being, it is now there ~- a historical fact

in police work on Long Island.

At ghc hearing, the Village suggested, but did not seriously
contend that the work performed by Malverne officers differs fron
that performed by other police fofces in the Nassau and Suffolk
area. That suggestion is belied by the evidence. In this regérd

PBA Exhibit 41, a 19-jurisdiction analysis of arrests and sum-

mons'es in relation to the number of personnel, is instructive. It

éhows that only a very few comparable jurisdictions have a higher
arrest or summons rate, given the number of persqnnel, than Mal-
verne. This indicates that the work of Malverne officers is com-
parable to police work in other towns and wvillages in ﬁhe area.
Other testimony reveals that it is not the most difficult of
jurisdictions, nor the easiest. Therefore, the comparability

criteria, which the fact finder stressed, carries good weight.

The Village, however, argues an inability to pay. It poin*-
out that other jurisdictions have a broader tax base, including

industrial properties, and that Malverne, from its inception and

design, had no such tax base and now has no possibility of attain-

ing one.

|
|
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It also argues that Malverne should not slavishly follow the

other jurisdictions, such as Nassau County, that the 4-96 schedule

was adopted during what it called the "glory years", and that Mal-

verne should now begin the pendulum's reversal. This argument 1is

more properly addressed to Nassau County, the acknowledged negoti-

ations leader, rather than Malverne. For Malverne to take the

lead now would be a reversal of historical conditions, and, in the'

Chairman's view, unwarranted.

On ability to pay, there is no guestion that the schedule is
a cost item. But the possibility of increased taxes must be
measured against the right to comparability explicit in Section
209.4. As said by fact finder Meyer Drucker:
"An employee cannot be expected to

finance government by accepting less
than standard."* )

The Village has the undoubted right to maintain its own

police force, but it cannot do so without also recognizing the

. comparability rights of its employees. Comparability is, in fact,

the price for an independent force. Fact finder Nathan Cohen
recognized this fact when he suggested that a decision by the
Village to abandon its force would in all likelihood result in its

absorption by the County and consequent coverage for those men

v under the County's PBA Contract.**

;f Village of Noxthport and Northport PRA, Casc No. M 74-25, August

i
|

18, 1974 (PBA Exhibit 38).

25, 1975,

S**yillage of Malverne and Malverne PBA, Casc No. M 74-~741, February,



The weight of the comparability argument is reinforced by
the substantial concessions offcred by the PBA in exchange for
“ the schedule itself. The present agrcement allows officers to
rcfuse to work overtime except in very limited circumstances
{({Article Seventh H). It also imposes overtime penalties on short ;

swings and prohibits shifts of tours "solely to avoid ovexrtime"

(Article Ninth). The PBA would forego these restrictions in oxrder.

to facilitate the adoption of the 4-96 work schedule.

There is no doubt that the elimination of these penalty pre

. I
visions, coupled with the ability of the Chief to direct officers E
' I

to Qork overtime, would diminish the fiscal impact of the schedule;
|

|
|

and make it feasible. Both conclusions were openly acknowledged

by the Chief in his forthright testimony before this panel.

i

Inasmuch as the fact finder recommended the adoption of the

4-96 schedule in conjunction with the concessions above stated,

and inasmuch as persuasive reasons have not been advanced for

disturbing that recommendation, the Panel is of the opinion that

the schedule and the concessions exchanged for it should be

adopted, and provides so in its Award.
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o »*" Ggorte “Nicolau

o > -‘ 1
/ﬂﬁﬂfﬁ”¢ Public Panel Member and

Chairman
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Sttwart R. Morxrow, '
Employcer PYanel Membeoer !
| I DISSENT
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Fanl ky(lhl“ Ly
Famployco OLg]nll.LNLion Panel

July 48, 1975 Menber
I CONCUR
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