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In the t.1atter of AThitration between 

TIlE CrJY OF ROOIESTCR, NEW YORK 
Qpinion and Award 

and 
PERE Case IA80; M78-248 

TIIE ROO JESTER POLICE LOCUST cum, INC.: 

I. I NmonUCTION 

The present arbitration is an Interest proceeding 

involving the City of Rochester, New York (hereinafter referred 

to as the "Employer," or the "City"), and the Rochester Police 

Locust Club, Inc. (hereinafter referred to as the "Employee," 

the "Union," the "Barga ining /\gen t," the lIpol ice People," or 

the "Club"). 

'[11e predecessor agreement, which the parties are 

seeking to modify in certain respects, was llegotiatecl to be 

effective through June :SO, 1978. NcgoUatioll~) for a successor 

agreement cOllll1lenced OIl November 2~), 1977, 'vi th II ] ctter to 

Mr. Richard Whelan, then Dixcctor 0 r Labor Rcl ations [or the 

Employer, over the si!-',I1:1ture of Hobert J. Coin) President of 
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the Rochester Police Locust Club, Inc.. Mr. Whelan acknowledged 

receipt of the letter on December 8, 1977, without proposing a 

date for negotiations. In its original notice, the Union had 

advised that it was its understanding and agreement that nego­

tiations would. connnence not later than December 15, 1977. 

Subsequently, on December 30, 1977, the Locust Club's 

Cowlsel again notified Mr. Whelan of its d~sire to meet, suggesting 

January 11, 1978, for a meeting to be devoted to developing and. 

executing a memorandum outlining the negotiating rules to be 

followed. Mr. Whelan promptly responded and set the date of 

January 12, 1978, for a discussion of grollild rules. 

At tIle outset, the parties became enmeshed in difficulties 

relating to the development and j~lementation of groillld rules for 

the 1978-79 negotiations. These difficulties were apparently 

carried over into the scheduling of actual meetings and exchanges 

of proposals. Ultimately, the parties met on March 22 and 

exchanged proposals, at which time the Employer advised that he 

would contact the Union about further meetings within approximately 

the subsequent two weeks. 

On April 5, the Union Counsel advised Mr. Whelan that he 

had not responded on the basis of his commitment to set a session 

within two weeks of the fvh Tch 22 da te, and the Union proceeded 

unilaternlly to set the date of April 10, 1978, and advised. that 

it would be available and present for negotiations thereafter on 

every Monday. 
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111e parties cXJ1cricnced some further difficulties 

thereafter which the T:nq)loyer asserted were attributable to a 

combination of ohligations to bargain with other unions as well, 

and the physical relocating of its offices. The historical record 

indicates the suhsequent bargaining atmosphere deteriorated 

somewhat, though the parties ultimately arrived at a Memorandum 

of Agreement on a final excJlange of proposals by April 26, 1978, 

the Agreement itself having been dated April 21, 1978. 

Subsequently, questions arose as to the mandatory status 

of certain subjects of bargnining which culminated in a letter 

from the Labor Relations Division of the City of Rochester to the 

President of the Police Locust Club outlining the items which, 

in the Employer's view, constituted non-mandatory or prohibitive 

subjects of bargaining. TIlis gave rise to further delays and 

ultimately, on October 24, 1978, the Union's Interest Arbitration 

petition was received by the New York State Public Employment 

Relations Board. 

The present Panel was designated by the Chainnan of the 

New York State Puhlic Employlllent Relations Board on December 18, 1978. 

The prior agreement was effective from July 1, 1976, to 

JWlC 30, 1978. Efforts to negotiate a successor tlgreement culminated 

in impasse and, pursuant to the provisions of Article XIV of the 

Civil Serv:i cc Law, Section 209 of the Pub] ic Emp)oy,"cs Fair 

Enq)lo)'1I1cnt Act, and Part 205, New York Code, Rules ~U1d Regu)aUons, 

Title IV, Ch:lptcr 7, an Interest Arbitration Petition was submitted 
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on October 20, 1978. On Decenu)er 18, 1978, the New York State 

P~blic bnployment Relations Board designated a Public Arbitration 

Panel charged with making a just and reasonable detennination of 

the dispute. The Public Arbitration Panel consisted of the 

following: 

Public Panel Member and Chairman SlUllIler Shapiro 

Employer Panel Member William L. Holcomb 

Employee Organization Panel Member Gary W. Van Son, Esq. 

A hearing was conducted on February 2, 1979, at the 

City 11all in Rochester, New York, at which time the parties were 

afforded the opportwlity of developing fully their respective 

positions tJlrough testimonYt cross-examination t and the submission 

of other relevant evidence and documents. Post-hearing briefs t 

postnlarked not later tJilln February l6 t 1979 t were submitted by 

both parties. 

Appearances were as follows: 

For the Police People	 Pat V. Dinolfo, Fsq., Attorney for the 
Rochester Police Locust Club t Inc. 

Mr. Jack Gerbino t President t Rochester 
Police Locust Club t Inc. 

Mr. Robert J. Coin t Chairman t Rochester 
Police Locust Club t Inc. 

Mr. 1\1 Joseph t Negotiating Corrunittee Member t 
Rochester Police Locust Club t Inc. 

Mr. James Vern<lt SecretarYt Rochester 
Police Locust Club t Inc. 

POl' the I~nployer.	 Mr. Louis P[His t Director 0 ( Labor Relations, 
Cit)' of Rochc'ster, New York 

Cera] d P. Cooper t I':sq., MUll i cipal Attorney, 
Cit)' of Rochc:;ter t Nmv York 
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Mr. Bob Meyer, Budget Director, City 
of Rochester, New York 

Mr. Charles Richardson, Deputy Chief 
of Police, Rochester Police Department 

Mr. Delmar Leach, Deputy Chief of Police, 
Rochester Police Department 

Mr. Tom I l311ncy, Labor Relations Assistant, 
City of Rochester, New York 

David R. Miller, Esq., iv1wlicipal Attorney, 
City of Rochester, New York 

The positions of the parties are so consumn~tely developed 

in the written record - constituted of their hearing and post-

hearing briefs, and other exhibits - as to render superfluous 

more than summary treatment herein. 111e Panel has considered 

these data and weighed the positions of the parties against the 

standards of equity and ability to pay. 1ne final Award reflects 

a balancing of the vested responsibilities of the Panel members 

emerging from their joint deliberations in executive session. 

In the swnmary following, we attempt briefly to set forth the 

thinking which governs determinations on an issue-by-issue basis. 

TIlough concurrence among all Panel members did not necessarily 

prevail on each issue taken as an entity, unanimous concurrence 

preva Heel on the Awarel taken as a whole. 

II. ISSLJ13S AND EVAUJATION OF 11lE PANEL 

A.	 SALARY 

The Union has petitioned for an across-the-honn1 wage 
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incre(Jse in the amount of 10% in brackets 90 through 95 for the 

qmtr3ct year commencing Ju]y 1, 1978, with an a<.1ditional 10% 

increase similarly applied [or the second contract year cOITUllencing 

July 1, 1979. The Employer has proposed a wage freeze at the 

levels prevailing in the expired agreement. 

'The rationale for the Union position is restoration of 

parity, utiUzing historical and projected movements in the 

Consumer Price Index, considering also unrealized past earnings 

which resulted from percentage increases being applied during 

the life of, rather than at the connnencement of, contract years. 

In further support of the propriety of this standard, the Police 

People have cited evidence of general prevalence of like standards 

among other regional police departments and in other area employment 

as evidenced by compensation levels in effect there. The Union has 

anticipated the Employer's "ability to pay" defense, particularly 

in light of the Waldert decision which has compelled the Employer 

to include within operating budget expenditures, subject to the 

2% State Constitutional Tax Lind tat ion , certain formerly excludable 

payroll costs. In this connection, the Union has enumerated 

certain savings and, in some cases, Employer-conceded unanticipated 

revenue items tJccruing beneficially. Additionally, it has 

developed a compjlation of strategies which the Employer has 

devised to offset much of the impact of Wahlert, and enumerated 

certain other economics or resources which it contends the EmpJoyer 

may at its initiati ve choose to exploi t -in order to meet its "just" 
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corrunitment to its Police People as ernbouieu In the Union plea 

before this Arbi tration Panel. 

'D1C l~mployer conecues it has implemented economics 

hut, in fact, m:lintains t}l:l t many, ~long with some "winufall" 

revenues arc nonrecurrent in nature. Other sources of savings 

have been "wnmg dry, II and the fiscal plague of Waldert continues 

to cast a pall· over the 13uuget Director's life and times. Other 

economies or additional revenue sources, the f::rnployer notes, 

provide monies which may only be employeu in the capital, rather 

than operating, budget - and, therefore, even if realized would 

not alleviate the burden imPosed by increased salary obligations. 

In the Panel's view, the salary issue represents a 

confrontation of rights. Basically, we conclude the Union position 

is fundamentally persuasive respecting tracking of the Conswner 

Price Inllex amI extrapolating over the now dimly-illuminated 

year ahead. The mnllbers may require some refining, and we cannot 

accept in toto the notion tllat a given percentage movement in 

Consumer Price Index should be echoed by an equivalent movement 

in compensation levels. But, the trends - past and present - are 

clear and the immediately extY3polated direction, albeit not the 

precise slope of the trend, for the year ahead has begun to take 

s}lapc. We cannotllo::ny the p:.Iinful facts of past and prevailing 

inflation, anll must recognize that the best hope for present 

intensified efforts to llJ:ln:Jgc prices hopefully willmollerate wIwt 

would otltcrwi:;c he outrageous dOlvn to (1 level of Illore modest dimension. 
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The Employer's immediate past, existing, and likely future 

problems arc also painfully clear. Just as there is hope that 

rising prices will be contained, there is also the hope and 

possibility that the Employer will arrange for sharing or assumption 

of some cost burdens through other auspices, and will enhance its 

ability to pay correspondingly. There is, in our view, little 

question that one of the fundamental obligations of a municipality 

is to provide for public safety, and the results of the survey 

summarizing citizens' preferences presented by the Locust Club 

is consistent with expectations. It is, in fact, this parameter 

which creates a special dilemma for the Employer as the desire ­

indeed, the cOllnnitment - to maintain public safety services at 

prevailing levels if at all possible is implicit in the Employer's 

position. It is also clear that the Employer, in the short run, 

can manage a modest increase out of fund balances, funds allocated 

to unfilled positions, and out of some ill1anticipated, and as yet 

unconnnit ted, addit ional revenues. Moreover, the Dnployer's opt ions 

respecting staffing are conceded on all sides. We recognize the 

soundness of the r~~loyer's concern about the impact of current 

adjustments on future obligations, and the concomitant desire 

to exercise constraint in face of a shrinking revenue base and 

other rising costs. However, in our view, the foresight of all 

parties to this proceeding is ljmited and, while we may speculate 

about the challenges one \"ill face arolmd the temporal corner, 

the fact remains thnt we must accept certain short-·tcnn risk and 
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reshape future tactics and strategy on an evolutionary basis. 

In the end, this Panel is charged with developing out of the 

balance of facts, projections, and conflicting standards of 

equity a simple set of mnllbers which, in its judgment, will 

provide a just determination of the salary issue consistent 

with the standards of exce11 ence characterizing the Rochester 

Force. 

In the first year of the contract, we have been guided 

by prevailing salaries among leaders in adjacent corrununities 

in Jvbnroe County. These percentages were calculated based upon 

differences between closing 1978 salaries in Rochester and 1979 

salarY trends in the surrounding commw1ities. \~1ile it is true, 

as the Employer contends, that Rochester Police personnel will 

receive in armual earnings in 1978-79, relative to the preceding 

year, nominally an additional 5% without considering any additional 

salary adjustments in 1978-79, it is equally true, as the Union 

implies, that this would not be the case if the entire 1978-79 

adjustment had been forthcoming at the beginning of the 1978-79 year.!! 

We perceive of this arBument as having relevance fundamentally as it 

lJ 1977-78 adjustments \'Jere made <:IS follows: 4% July 1, 1977 ­
4% January 1, 1~)78 - ~'~ 1\pri] 1,1978. Without compow1ding, this 
wou]J have been the equiv~llcnt of a 7~, increase at the inception 
of the year taken over the year. Its e{l'cct on the salary structure, 
however, with COllljlOlinding, was to raise the salary level by nominal1y 
12.S';;. Thus, 1~)78-7~) earnings would, without hCl1cLit of any additional 
.iI1Cre~lSe, be 12. S'I, IlIinlls 7':., or ~Ipprox.jlilatcly 5. 5~J lJ.igher th~lT1 in the 
preceding year. 
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relates to the Employer's costs, though it does have something 

of a one-time impact on the Employees. The moot question relating 

to this impact is, of course, whether it should be viewed as a 

deprivation sustained by Police personnel in 1977-78, as the 

Union alleges, or as additional income in 1978-79 as the Employcr 

contends. 111i5 is not crucial to the Pancl' s determination 

because of our rcliance upon year-end salary levels in Rochester 

relative to prevailing levels among leaders in adjacent areas. 

On the basis of our analysis, we conclude that salaries 

for the contract year 1978-79 should be adjusted by applying a 

5.9% increase to all steps set forth in brackets 90 through 95, 

respectively. 

For the year 1979-80, in consideration of certain fringes, 

ability to pay, compounding effects, and e>-''Pectations for the 

economy as a I"hole, we have settled upon an increase of 6.4% to be 

applied to all steps in the salary structure for brackets 90 through 

95, respectively. 

TIle Panel has reviewed the allocations and evidence 

relating to the timing of negotiations and the difficulties 

relating thereto. h~lile the 1978-79 adjustment is retroactive 

to July J., 197fl, it is our perception that some, at least symbolic, 

disincentive to procrastination, :1S well as some compensation for 

depriv:ltion of the use of earned monies, is appropdate at this 

time. '11) isis not based on an inference 0 f venal intent, nor docs 

it imply any historical deductions respecting tIle motivations of 
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either party. Rather, it is intended to convey and reinforce 

the view that all reasonable effort should be put forward to 

expedite negotiations and alleviate bargaining unit anxieties. 

In addressing ourselves to this concept, we have detennined 

that the Bnployees shall receive, in addition, a one-time 

payment in the amount of seventy-five dollars ($75.00) per 

person in addition to the retroactive pay settlement. Persons 

\.,rho have not been on the payroll for the full-time period involved 

should receive pro rata adjustments. 

B. MERIT TESTING FOR INVESTIGATOR 

TIle Employer is seeking a change in contract language 

which consists of the deletion of language relating to testing 

procedures' for the appointment of Investigators. The Union seeks 

retention of the prior existing language. 

The Employer's demand grows out of its perception of its 

obligations to comply with the detenninations of the Monroe 

County Civil Service Connnission within whose purview control resides. 

This situation is the result of a prior Interest Arbitration decision 

which altered the salary level and may have similarly altered assign­

ments in the c.1 tegory to promotions. In approaching this issue 

from v~rious vantage points, the Panel invaTiahly was compelled 

t.o focus upon the question of the role llnd determinations of the 

Monroe County Civil Service COITuliission Tcspecting this sitmtion. 

'J11e P;mcl has dctellll incu thnt the uncertainty attendant the po~;sible 
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jurisdiction of the Conunission in the Union's view, and the 

lUlcertainty of its position in any casc, inhibits thc Panel's 

authority cffectivcly to exercise jurisdiction. We, therefore, 

direct retention of the present langll.'lge, with the parties 

reserving their respective rights to negotiate without prejudice 

following a definitive detennination by the Monroe County Civil 

Service	 Commission. 

C. BLUE	 CROSS/BLUE SHIELD/BLUE MILLION PLAN 

The Union has petitioned for retention of the present 

basic Blue Cross/Blue Shield Plan, with extended coverage being 

provided under a new program known as the "Blue Million Plan," 

which would be substituted for the present Prolonged Illness 

Plall. The Union asserts that this is a non-cost item relative 

to the cost which prevailed prior to May 1, 1978. The new 

proposal would cost approximately one dollar ($1.00) more per 

month per individual, and approximately one dollar and forty 

cents ($1.40) per month less per family policy. Moreover, 

the Union, in its brief, submits that "th8se prices will remain 

stable eluring the coursc of this collective bargaining agreement." 

The Employer responds by comparing costs with those 

paid subsequent to Mai 1, 1978, which costs were more than 21% 

higher than those in effect on M~JY 1, 1977. Re]ative to current 

costs, the City maintains the added total cost of proviuing the 

Blue Mi llion Policy would sti.ll mnowlt to npprox.imately $40, 000 

per	 annum. 

I\t the outset, we mllst cOJlsidl~r the fJi:l!.~lli tude of the 
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cost consequences at the present point in time. While we concur 

with the nmployer's estimate of the additional cost involved, we 

also urge that this be appraised in the context of the wage and 

salary costs in toto. When this is done, we find the cost impact 

to amount to approximately one-quarter percent (0.25%), or just 

under 3 mils of payroll dollar. This refers only to the difference 

between pre~;~nt costs and the proposed policy incorporating the 

Blue Million feature. The cost of Health and Hospitalization 

Insurance per se is, of course, very substantial, and concomitantly 

very valuable. The payment of this benefit to members of the 

bargaining lillit was in a qualitative way at least weighted into 

our deliberations when considerD1g Consumer Price Index, changes, 

and other factors involved in the wage and salary detenninations. 

TIle Employer has, to the present, connni tted to provide a 

package in service, suffering the penalties or benefits arising 

correspondingly with cost rises or decreases. In the present 

proceeding, both parties have emphasized costs, though the Union 

has additionally dwelt upon the escalating cost of prolonged 

illness which could easily exceed the limits of payment provided 

lillder the present extended benefits rider. 

The Panel concurs in the appropriateness of a dollar cost 

measure in treating with a Jlealth and Hospitalization benefit because 

this is, :.Jrter all, nothing more thnl1 a non-c:J~h wage payment. Implicit 

also in t.he Union argument is the notion tJwt it :is nXlsomble [lnd, 

indeed, <It lC<lst desirable for the employer to be knowledgeable 

lit the outset of the contract period, of the cost 'vhich 'vi 11 be 
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entailed in providing the benefit. In this case, the Union 

asserts costs will not be increased during the life of the 

Agreement. In accoITunodating these views, we have concluded 

the following to be appropriate. 

1.	 The new agreement should provide the continuance of the 

Blue Cross/Blue Shield coverage with the Blue Million Rider 

effective as soon as administrative details permit, following 

issuance of this Award. 

2.	 The Employer's cost should be limited to a premium of 

$31.10 per month for single coverage - and $72.20 per month 

for family coverage, with any additional costs which may be 

incurred being recovered through payroll deduction. The 

parties are to develop the necessary forms legally to authorize 

such deductions, should they become required, on a standby basis. 

D.	 DENTAL PLAN 

The Union, by its own admission, has vacillated on its 

petition respecting improved dental care. It has finally determined 

that it is petitioning for the CHI eM-I) Plan. The Employer argues 

that the Union's vacillations have precluded evaluation of the 

program and that current Dental Plan· should be continued. 

Since dental coverage, like Health and Hospitalization 

Insurance, is a non-cash wage payment, the Panel was unable to 

debate the s:1lary question without consideration of dental progr:1ms. 

In tho end, we recognize substantial soundness in the I~nployer's 

objections, but judge tlwt granting this benefit on a deferred basis 
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would allow the l:mployer to contain costs for the life of the 

agreement, at the conclusion of which this, like other matters, 

will be subject to review. More importantly, we have factored 

the value of this benefit into our thinking respecting second-

year salaries. 

We, therefore, award as follows: 

Effec~ive on an administratively convenient date in 

Septen~Jer, 1979, the contract shall provide the Employees with 

QU (M-l) coverage, with 100% prosthetics (a.TJ.d orthodontics), 

subject to the proviso that the Employer shall not be required 

to contribute more than $4.10 per month for individual policies ­

or $17.31 per month for family coverage. As in the case of 

Health and Hospitalization Insurance, the parties shall institute 

a payroll deduction authorization fonn legally authorizing the 

witWlolding of individual contributions on a standby basis. 

E. EDUCATIONJ\L BENEFITS <:md REIIvffitJRSIf.1ENTS 

The expired agreement provides (in Article XIV, Section 2) 

for educational benefits. In substance, the Employer pays a 

premium, in the form of a salary benefit of 5% of base pay, to 

individuals obtaining or holding an Associate Degree in Police 

Science - and 6.5% of base pay for persons obtuining or holding 

a Raccalnureate Degree, or higher, in any subject. '111e City 

lJl(Jintai ns 
I 

this policy was adopted initially to encourage citizens 

to join the Police Force, noting that in 19(18 only 20 pcrson~;; took 

the Civil Service nX[JJIl. The need for thisincclltivc, the Lrnp"loyer 

believes, has wmishccl since in l~)'7tl ovcr 2,000 persons took the 
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exam, and of the top-20-scoring candidates, 13 already had 

college degrees. In effect, these persons receive, upon coming 

onto the Force, inunediate pay increases of 5% or 6.5% and, thus, 

as new recruits, would be enjoying higher salaries than some 

senior, experienced colleagues. The Employer argues that the 

cost of maintaining this benefit, which is based on percentage 

of salary, rather than a flat dollar allowance, rises in proportion 

to salary increases and that continuing to provide this benefit 

to all new recruits exacerbates its cost problems without yielding 

any additional benefits. 

'rhe Union argues that the City originally offered this 

benefit gratutiously in 1967 on the basis that well-educated 

officers were an asset to the City. In the Union's view, this 

is still the case. 

A Citizens' Committee on Police Affairs, in its report 

to the Mayor of Rochester in 1977, lauded the program and encouraged 

its extension. Moreover, the Union notes, large percentages of 

people topping prrnnotional lists arc recipients of educational 

incentives. 

If there is, in fact, a correlation between occupying 

a choice position on the promotional list and being the recipient 

of an educational jncentive, we believe it is supportive of the 

conclusion tklt the promise of potential promotion will, in itself, 

serve as an incentive to undertake educational cOllunitments. Moreover, 

while a Citizens' Couun it tee in 1967 considered educat ional incentives 
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crucial to the intellectual upgrading of the Police Force, it 

seems reasonable to infer that they could not at that time clearly 

foresee the availability a decade later of college-trained people 

who would prize membership on the Rochester Police Force. Whether 

this is due to the effective representation of the Union, or a 

deterioration in other opportunities, or whether, in fact, the 

present situation will obtain a decade hence, is unproductively 

speculative. What is clear, at this moment in time, is that the 

Employer is wrestling with oppressive fiscal problems and is, to 

some extent, burdened with an added cost which is designed to 

overcome a non-existing disinterest in police work among promising, 

potential recruits. In the Panel's view, the agreement should be 

amended to eliminate the payment of educational incentives as 

provided under Article XIV, Section 2, to both new recruits and 

to all current non-recipients, with the exception of those members 

of the Force who are currently engaged in programs leading to 

eligibility, or who undertake such commitments prior to June 30, 1984. 

A second aspect of the Employer's proposal relates to 

payment for courses under the provisions of Article XIV, Section 1. 

The disagreement between the parti es, as it relates to this issue, 

is somewhGt insuhstLmtial. Basically, the Employer is objecting to 

reimbursement for courses which arc unrelated to Police Sdence and 

takes issue with the payment of student fees, the purpose of which is 

to defray tlw cost of suhs tanU ally recre~ tj 0113] programs offered 

in the cLimate of an educational jll~;t j t\ltion. One aspect of the 
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dispute on which sharp disagreement focuses is that of detennining 

courses for which reimbursement will be offered. Under the City's 

proposal, the detel1nination of whether a course is Police-employment 

related would be vested in the Chief of Police. The Union contends 

this would place the Chief in an tmtenable position. 

W~ believe that public approval of the benefit provided 

under the payment for course~ could be jeor~rdized by the practice 

of providing reimbursement for non-police-work-related courses. 

We see the adverse image created by such a situation as being 

more injurious than the relatively small cost involved in itself 

or the value to the individual. The obverse of this is that the 

availability of reimbursement for non-pol ice-related courses is 

so infrequently utilized as to constitute a rather insignificant 

benefit to members of the bargaining unit as well. The Panel, 

therefore, holds that the term, "fees," in Article XIV, Section 1, 

should be st.ruck, and that a provision be incorporated requiring 

that courses qualifying for reimbursement be police-work related. 

We do, however, concur in t.he Union's view that deter­

minations of eligibility for reimhursement should not depend 

upon arbitrary determinations by the Chief. In this cOImection, 

the parties should develop a policy and procedure for treating 

with such questions. We are, therefore, remanding this matter to 

the jurisdiction of the parties for that purpose. The Panel will 

reta.in jurisdiction to the extent required to treat with any 

unresolved differences. 
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F. WORKJ'I11 T~K 

TIlC Union llas proposed changing the present worl\...week 

from the present five-on, two-off, four-on, two-off cycle to a 

simple four-on, two-off cycle. TIIC Union notes that othcr organized 

Police Forces in Monroe CmIDty overwhelmingly work a four-on, two-off 

schedule. The Unjon views this as a proposal which could be granted 

without incurring any endangerment to public safety, basing this 

contention on an allegedly proved ability "infinitely to expand 

with its workload demands. 1t Basically, the Union has traced calls 

per person, offenses dealt with per person, and felony arrests per 

person per year, froTI1 1950 through 1977, a period during which the 

work schedule changed from six-one to six-two and, in turn, to the 

present five-two, four-two work schedule. These schedules, in 

stated order, represent 312 work days, 273 work days, and 252 work 

days per annum per person, respectively. Over this period, the 

calls for service per man per year have more than doubled. The 

offenses dealt with per man per year have increased five-fold, 

and felony arrests per man per year have increased about six-fold. 

Despite this, the calls per man per work".day jn other cOlmty police 

forces are generally higher, typically by about 20%, than they are 

ill Hochester. The Union asserts that even after granting the 

proposed four-on, two-off schedule, the projected calls per man 

per ,..;ork day in Rochester wou] d be nominally ] SOo below the averar,e 

experience in other county departments. 

11lC r~lIploycr ;lrgucs th~t even with existing sta rfing, 
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the Police Union has, during the life of the expired Agreement, 

raised the issue of manpower shortages and individual safety. 

The Employer further argues that adoption of a four-two work 

schedule would entail the hiring of more than 20 new officers 

to preserve the existing level of service, or a reduction in 

services, and the layoff of about 30 Police Officers. Moreover, 

the City notes that while the four-two cycle may, in fact, be the 

rule in Monroe County towns and villages, the fact remains that 

about 83% of the Police Officers employed in Monroe County arc 

members of the Rochester City or County Sheriff forces, both of 

which work a five-two, four-two cycle. 

The Panel is uncomfortable with certain aspects of the 

statistical presentations of both parties. With respect to the 

City's argwnent, it seems inconsistent to contend that one option 

would be to reduce Police services and implement departmental 

retrenchments to the extent of nearly 30 Police Officers, when, 

by the City's own calculations, it would be losing the equivalent 

services of only approximately 20 Officers. Moreover, if it were 

compelled to enlarge the force as a result of a scheduling change, 

presumably the new recruits would be at lower longevity step levels 

so that the cost of employment would be lower than t.he price paid 

for services lost through a curtailed schedule. With respect to 

the Union argument, it seems apparent on its face that there is 

an clastic lindt beyond which workload demands may not be expanded 

and we intuitively eschew t.he assertion that the Dcpartmcnt has 
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the "ability infinitely to expand" (page 186, Union brief). 

However, there is Do desire here pedantically to dissect Union 

langlk'lgc, hut rather to deal with philosophies and concepts ­

and here, too, we find an inconsistency. In addressing itself 

to the impact of the Waldert decision and the Employer's ability 

to pay (Union brief, page 30), the Union implicitly recognizes 

an option open to the Employer, stating that, while it opposes 

reductions in staffing levels, it recognizes that " .•. that is a 

matter for the City, not the Club to decide." Moreover, we think 

it is significant to give priority to the fact that the roughly 

85% of County-wide Police jurisdictions, who enjoy the four-two 

cycle, employ among them fewer than 20% of the Police Officers 

in the Calmty, with the other roughly 80% working a five-two, 

four-two schedule. Moreover, the Panel possesses neither the 

information nor the competence to assess workloads on a "calls-per­

day-per-person basis." TIle character of the demands made upon the 

law enforcement person in the City may be typically different from 

that prevailing in suburban commtmities, and reliance on simple 

statistical sLUlUnaries may prove very deceiving, indeed. On the 

other hand, we wish not to advance the conclusion that we have 

examined the virtues of the four-two cycle on its merits in 

exhaustive detaH. Moreover, we cannot rely solely upon the 

monbers or statistics since with mOTe th:m 50'(, of the County 

Police Officers belonging to the Rochester Department, the practice 

in cffect there wi]l ipso facto consti tutc prevai1.i ng COlulty-wi de 
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practice. Consequently, reliance upon the statistics alone 

would merely assure us that Rochester does what Rochester, in 

fact, does. 

We arc denying award of the four-two work schedule at 

this time based primarily upon economic considerations, most of 

which were alluded to during our discussion of the salary issue. 

We infer the first-year financial burdens imposed by our Award 

can be accommodated within certain surplusses, some of which 

will not be recurrent in subsequent years. The City, as the 

Union contends, appears blessed with ingenious, competent and 

adept managers. They bear the ultiJnate burden of allocating 

funds and adopting alternatives to make possible the implementation 

of the second··year Award 'oJithin the botmds of a balanced budget. 

We must recognize that we are dealing with a complex and fragile 

economic structure, with precise forecasting, at this point, lying 

beyond the ken of either party or the Panel. In the face of such 

uncertainties, we are reluctant to deprive the Bnployer of a 

reserve option to which it might have to resort, namely, that of 

realigning its manpower to fit its resources. Any reductions in 

services rendered, or increases in individual productivity,which 

would follow on the heels of the adoption of a four-two cycle at 

this time, would t'Uminish the degrees of freedom available to the 

Employer. No period is \<Jithout its economic problems, but goverrunents, 

rind ]JeJTticularly municipal governments, currently arc coping with 

an acute tax revolt syndrome. The opposing poles of obligiltions 
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to the citizcnry at large and the aspirations of municipal 

employees present a serious challenge to those who must accormnodate 

them. In these circumstances, it is prudent to proceed gingerly ­

and the Panel has adopted the strategy of catering first to less 

deferrable uesires and needs. It is, as previously noted, from 

this posture, rather than an intrinsic merit appraisal, that we 

deny the petition for adoption of a four-two work schedule at 

this time. 

G. Work SchedUle - Split ~hifts 

The Club has proposed elimination of the split shift 

exception which applies to the Criminal Investigation and Plain 

Clothes detail. This demand relates to the practices sanctioned 

by Article XVIII, Section 2, Part B, of the expiring Agreement, 

which, in effect, exempts undercover and plain clothesmen from 

regular hour assignments, placing them on a flexible work schedule. 

Membership in thi.s detail is on a voluntary basis. It is conceded 

by all that individuals so employed are, on occasion, required to 

work for a brief period in the morning, retUTIl home, and report 

back to work in the evening or at. night. On other occasions, the 

Officer might not report at all in the morning but, rather, would 

work that night on what the Employer describes is a modified, 

flex-time schcllule. The Uni.on contenus t.his practice is stressful 

for the inJividml and injurious to f:lInil)' life :in general. The 

]~np]oyer notes that these "undercover" men 'vorL in this llivis·ion 
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on a volunteer basis, and that the alleged stresses on rest, 

recreation and family life can be dealt with voluntarily by 

transferring out of the unit at any time. Moreover, the 

Employer contends there exists a long list of volunteers 

requesting this assignment. 

The Panel recognizes that irregular hours involved 

in the Plain Clothes Division's work do necessarily extract a 

price from the individual. We are, however, constrained to 

recognize that this condition is known to the individual at 

the time he volunteers and, if a personal reevaluation is 

underway, there can be no reasonable expectation that it will 

not persist due to the special nature of the work performed. 

We are also impressed by the uncontroverted evidence to the 

effect that this condition has not been a source of grievance, 

nor identified as a problem, in labor/management meetings. In 

consideration or review of all the facts ~10wn to us, we concur 

with the Employer respecting this issue. 

H. RETROACTIVITY and CONTINUATION 

The Club has requested retroactivity on salaries 

effective July 1, 1978, a position with which this Panel has 

indicated its concurrence at an earlier jWlCture herein. 

TIle Club has also petitioned for the award of a provision 

which would guarantee firstly that all provisions of the '78-' 80 

Agrccment with which we arc hcre concerned shall survive heyond 



- 25­

the expiration date of June 30, 1980, in the absence of a 

successor agreement, :Jnd that such a successor agreement, whcn 

negotiated, shall be retroactive to July 1, 1980. It is the 

Club's position that this will <1eter the [.:rnploycr from procras­

tinating in negotiating a successor agreement and, failing this, 

will, in any cvcnt, assure the bargaining illlit of continuation 

of the benefits awanlc<1 by this Panel, pIus any enhancement to 

which the Club members may become entitled in a successor agreement. 

The Employer argues against the Club's proposal on legal 

grounds, in essence noting that this would be violative of 

Section 209, Subsection 4, Paragraph C, of the Civil Service Law, 

Clause VI, which states: 

"The <1eterrnination of the Public 1\rbi­
tration Panel shall be final and binding upon 
the parties for the period prescribed by the 
Panel but, in no event, shall such period 
exceed two years from the termination date 
of any previous collective bargaining agreement. .. " 

The Employer additionally submits that the proposed 

continuation and retroactivity provisions following June 30, 1980, 

could well be in conflict in that the Employer would, on one hand, 

be obligate<1 to maintain certain conditions which might be in 

conflict with conditions which it is required retroactively to 

provide. 

We arc not extremely dj[fidcnt :lbout devising language 

addressing the problem of conflicting requirements, and dissent 

from tIle Employer's view as it relnte;; thereto. The matter of 
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the time limits over which the Panel's ueterminations may be 

deemed effective is a different n1'1tter, anu we are here constrained 

to share the Errq)lo)'er's view. Indeed, to mandate retroactivity in 

a successor agreement would clearly constitute intrusion into a 

collective bargaining procedure which, at its inception, is reserved 

unto the parties themselves as a matter of law and public policy. 

Interest Arbitration may, at that point in time, exist in an 

entirely different form. In any event, the present Panel serves 

only on an ad hoc basis, and may not, in our view, extend its 

jurisdiction beyond the instant proceeding. 

The Retroactivity Award of this Panel has been set forth 

in connection with the only issue to which it applies, narnely, 

compensation. The duration of the Award is not a subject of 

controversy. Both parties are in agreement that it shall be 

for a two-year period commencing July 1, 1978, and terminating 

June 30, 1980. 

I II . A\VARD 

TIle Award in the matter of the impasse issues identified 

in the petitions of the parties is as follows: 

A.	 N~TICLE III, rOLlCn SAlARIES 

Salaries of bargaining unit Employees shall be increaseu 

as	 fo110\'J5: 

1) nffective July J, 1~)78, tIl rough andinc]uding J"tmc 30, 
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1979, the salary schedule for all steps in brackets 

90 through 95 jnclusive shall be increased by 5.9~o. 

Additionally, all bargaining unit members shall 

receive a one-time payment of $75.00, with the ex­

ception of those recruited subsequent to July 1, 1978, 

who shall receive a pro rata amount based on actual 

service up to the date of this Award. 

2)	 Effective July 1, 1979, through and including June 30, 

1980, the salary schedule shall, at all steps, in annual 

bracket 90 through 95, shall be increased by 6.4%. 

B.	 ARTICLE V, MERIT TESTING FOR INVESTIGATOR 

The contractual provisions of the expired Agreement 

relating to this issue shall be retained on the basis outlined 

in the Opinion section of this Award. 

c.	 Bum CROSS/BLUE SIIIELD - BLUE MILLION EXTENDED COVERI\CE 

Effective with the issuance of this Award, plus a 

reasonable allowance for coping with administrative details, 

the Employees shall be provided with Blue Cross/Blue Shield 

and the Blue Million Extended Coverage Program, with a ceiling 

being imposed upon the Employer's contributjon at em entry level 

of $31.10 per month for a single policy - and $72.22 per month 

for a family policy. Fut.ure premium :increases which may occur 

are to he absorbed on a p[lyroll deduct ion basi s. 
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D. ARTICLE Xl, m-:NTAL PlAN 

Effective on an aclndnistrative1y-convenient uate in 

September, 1979, the Dental Plan shall be CHI (]vI-I), '<lith 

100% prosthetics and orthodontics, with the Employer's contri­

bution to be capped at $4.10 per month for individual coverage 

and $17.31 per month for family coverage, with any increases 

above this level to be absorbed on a payroll deduction basis as 

outlined in the Opinion section. 

E. ARTICLE XIV, EDUCATIONAL BENEfITS 

Persons entering the ranks of the Department subsequent 

to the issuance of this Award shall not be provided with educational 

incentives. Persons who are currently memhers of the force, who 

have already entered into a program of study or who undertake 

such a program prior to June 30, 1984, shall be entitled to earned 

educational incentive compensation. 

F. EDUCATIONAL INCENTIVE - COURSE REIMBURSEMENT 

Effective with the first term of surdy following 

issuance of this Award, the contractual obligation to reimburse 

for fees shall be deleted. The Employer shnll continue to 

provide reimbursement as outlined in Article XIV, Section 1, for 

tuitions rmu bool~s invo1vetl in the pursuit of polic:e-work-relatetl 

courses. PUTSU,lI1t to the procedure set forth in the Opinion, the 

partics sh:lll negotiate procedure and policies to be cmp10ycd to 
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determine el igibil ity for rcimbur~;ement on a course basi s, 

with the present Panel retaining jurisdiction for the sole and 

limited purpose of resolving any surviving impasse relating 

thereto. 

G. ARTICLn XVIII, WOHK WEEK 

The contract 511a11 provide for continuing application 

of the five-two, four-two duty cycle. 

H. ARTICLE XVIII, WORK SCI~ruLE - SPLIT SHIFTS 

The contractual terms and implied practices of the 

expired Agreement respecting split shifts shall be carried over 

into the successor Agreement. 

I. ARTICLE xx.XIV, CONTINUATION CLAUSE and RETROACTIVI1Y 

The successor Agreement flowing from this Award shall 

be effective from July 1, 1978, through June 30, 1980. The 

Club's request for continuity and automatic retroactivity in 

the successor Agreement is denied. 

The A\vard provisions irrnnediately above arc inclusive 

of all impnsse items brought before the Panel for resolution. 
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