
STATE OF NEW YORK
 

COUNTY OF NIAGARA 

---------------------------------------------~-------- ----------------

IN THE MATTER OF 

COMPULSORY INTEREST ARBITRATION, 

THE CITY OF NIAGARA FALLS, NEW YORK 

AND 

THE CAPTAINS & LIEUTENANTS ASSOCIATION 

Case # IA80-43: M80-613 

The Compulsory Arbitration Panel consisting of: 

Angelo Massaro. Esq. - City Representative 

Keith G. 
, 

Mills - Association Representative 

John W. McConnell. Public Representative and Chairman 

Awards as follows: 

1. Salary increase: 

6% + $300.00 1981
 

6% + $560.00 1982 is approved.
 

2. Association demand for payment of time and a half for time 

spent in supervisory replacement described in Schedule 11(" is 

denied. 

3. Association demand for payment of time and a half for 

holidays worked. is approved. 

4. The City demand for a modification of the accumulation of 

vacation time and cash payment therefore is approved as fo-Ilows: 

As of Jan. 1, 1981. employees may bank vacation earned on 

every other year with the requirement to dispose of accumulated 



Chairman 

vacation banked in the year next succeeding the year it was
 

banked, provided however, that any vacation banked for the year
 

previous to the year of retirement shall be paid at the rate
 

earned .. 

Any-~sed vacation accumulated by a member before Jan. 1, 1981, 
1\ ~ 

will beexem pt fro m the a pp1i cat ion 0 f the pro vis ion, ~b-~-s-ec-~ -t~ 

"111~' ,:
-H}. 2 . 8} .• Any unus ed vacat ion be for e t his date c 0 u1d ha ve bee n d ....-

accumulated within the following limits:
 

If hired before Nev. 15, 1979 a maximum of 12 weeks
 

If hired after Nov. 15, 1979 - a maximum of 8 weeks
 

5. These provision are retroactive to January 1, 1981. 

City dissents from the retroactivity. 

~_/-z~-=:>~----~_. 
Angelo Massaro, City Representative 

Keith G. Mills, Association Representative 

Public Representative & 



STATE OF NEW YORK
 

COUNTY OF NIAGARA
 

On the 25th day of June, 1981, before me came Angelo Massaro, 

Keith G. Mills, and John W. McConnell, to me known to be the 

individuals described in, and who executed the same. 

HAROLD t. DES PRES REG. '#350S 
Notary Public. State of New York 

Qualified in Niagara County Ii'.2 
My commission e::pi~ NrardJ 30, 19_ 
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Background 

The collective bargaining agreement between the City of Niagara Fall 

and the Police Captains and Lieutenants Association, effective January 1, 1979, 

expired on December 31, 1980. The Association represents the City's 13 Police 

Captains and 22 Lieutenants. 

After eight formal sessions between July 19, 1980 and January 19, 1981, 

n~gotiations be~ween the parties for a new agreement broke down and the Captain~ 

and Lieutenants Association filed a Declaration of Impasse on January 22, 1981. 

}~diation failed to produce agreement. The Association filed a petition for 

compulsory arbitration on February 11, 1981. A Public Arbitration Panel con

sisting of Angelo Massaro, City designee; Keith }1ills, Association designee, 

and John W. }1cConnel1, Public designee, was appointed on March 27, 1981. 

A hearing on the above rnatter was held in Niagara Falls on }~y II, 1981. 

Bernard E. Stack, Esq. represented the Association. Thomas Insana, Labor Rela

tions Specialist, was spokesman for the City. Witnesses were questioned and 

documentary evidence submitted. A transcript of the proceeding was made. A 

comprehensive brief was presented at the hearing by the City. Tne post-hearing 

memorandum was filed by the Association. 

The Public Arbitration Panel met in the Niagara Falls City Hall on 

June 25. After carefully reviewing the testimony and documentary evidence, the 

Panel made unanimous decisions on all substantive issues in dispute. On the 

question of retroactivity, the City memher of the Panel found it necessary to 

dissent on the grounds that expectation of "automatic retroactivity" (City Brief) 

encourages unions to delay unreasonably reaching a settlement through negotia

tions, and therefore must be discouraged. 

The Issues 

The parties submitted several issues for consideration by the Panel, 
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each one of the issues was in some manner dependent upon a decision with respect 

to	 other issues. In summary the issues were as follows: 

1) Salary Increase The City offered the Captains and Lieutenants the sa:ne 

salary as had been offered and accepted by the Fire Officers with \vhom the Police 

Captains and Lieutenants had a long history of comparable salary. rue offer was 

1981-6% plus $300 
1982-6% plus $560 an increase of 16.8% over the two years. 

This increase was acceptable by the Captains and Lieutenants provided 

2)	 The City ~vould pay time and one-half for holidays worked instead 
of straight time as at present (Article X Section 1) and 

3)	 The City would pay time and one-half for all brass on brass replace
ment assignments which are nc)\~ paid at straight time in accordance 
with Schedule C of the Agreement. 

The City would agree to the time and one-half payments demanded by the Association 

provided 

4)	 The present accumulation of: vacation time is limited to two years 
as provided in the Fire Department Officers P~reement (Article X 
Section 2h; Jt. Ex. #lR) 

•••• bank of vacation on every other year ~'Iith the require
ment to dispose of accumulated vacation banked in the year 
next succeeding the year banked provided, however, the 
vacation banked for year previous to year of retirement 
shall be paid at the rate earned. 

Any unused vacation accumulated by a member before January 
1, 1981, will be exempt from the application of this pro
vision. 

5)	 The present manning requirements of Schedule C be eliminated. 

As	 a sixth but separate issue, the City ppposed any retroactivity for the pro

visions of the new Agreement. 

There was no dispute between the parties with respect to the salary 

\
offer and its acceptance by the Association. As noted above, the Cap{:i;t:ins and . ,/ 
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Lieutenants had accepted the City's offer if agreement could be reached on the 

Association demand for til7le and one-half for holidays and replacement assign

ments. Since the City \~ould not agree to this demand, the salary issue remained 

in dispute. 

The City argued, \~ith respect to salary, that its offer vias identical 

to the salary increase accepted by the Fire Department Officers with whom Police 

Officers had had comparable salaries and increases through successive contracts. 

The increase was in line with both negotiated increases and arbitral awards for 

police officers in the State. The new salary \~ould be in line with salaries for 

police officers in other cities of camparable size. While noting that the City 

had serious financial problems, the ability to pay \~as not advanced as an argu

ment against a salary increase for the police officers. 

The present annual salary of the police officers averages $20,246. 

Hith the cost of benefits, the average compensation of a police officer is 

$34,649. City Exhibit F indicated clearly that salary and fringes have been 

comparable to Fire Department Officers' salaries and fringes from 1974 to the 

present. Increases in the intervening years have amounted to 44.2% for Police 

Lieutenants and 43% for Fire Captains; 41.5% for Police Captains and 40.4% for 

Fire Batallion Chiefs. TIle cpr for the Buffalo area has increased 48.6% from 

February 1974 to February 1980. (City Ex. :ftC) 

The City also points out that the proposed increase will keep salaries 

for police officers in Niagara Falls in.a comparable position ,~ith those in 

(City Ex. 1ftH based on City survey) 

North Tonawanda 
Lackawanna 
Lockport 
Tonawanda 
Cheektowaga 
Rochester 
Syracuse 
Binghamton 
TO\,n of Tonm.Janda 
Hest Seneca 
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In this survey, citi.es \-lith smaller population than Niagara Falls have slightly 

lower salaries; those with larger populations have somewhat higher salaries; 

and those \'lith similar populations are about the same as th3t of Niagara Falls. 

Based upon FE].B surveys LiS \1£011 as the: City's o:m £igll:i:e3, the 16.8% 

increase over a two yea~ period appears to be fairly close to the average of 

other settlements. PELZB (News Nay 1981) shmvs that 1980 settlel:lents for police

men and officers together averaged about 7.0% for salary only. Increases nego

tiated or awarded in neighboring cities or about tl1e size of NiagGra Falls 

Here about the same as the City's offer of 16. 8~/o over t\VO years, keeping in l:lind' 

that there ''lere no increases in fringe benefits accompanying the City's offer. 

A review of the evidence presented persuades the Panel that the salary 

increase of 16.8% over a two year period meets the criteria set forth in Section 

209./+(v) of the Civil Service Lm~, namely, 1) comparability \Iith salaries and 

working conditions of other employees performing similar services in cOillparablc 

communities; 2) vJelfare .::nd interest of the public and the ability of the City 

to pay; 3) comparison of hazards and qualifications of police employr'lent \lith 

other trades and professions; and 4) historical relationship to salaries and 

fringe benefits negotiated by the parti.es. The Association found the City salary 

offer acceptable provided certain deQands for payment of time and one-half were 

net by the City. 

The Panel J therefore J awards a salary increase as follows: 

1981----------6% plus 0300 
1932----------6% plus $560 

amounting to 16.3% increase over a two year period. 

Time and One-half for Holidays 

The Association nr,gues that Fire Department Officers and £111 other 

employees under contract \dth the City receive time and one-half when they work 

on holidays. The present Captains and Lieutenants contract provision (L\rti.cle X 
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Section 1 paragraph 2) r2ads 

}~mbers of the Barsaining Unit may elect to receive one 
day's compensation c~lcul.:ltQci at straight time in lieu of 
one day's time due them bec<1'..ls,~ of C'. paL:.l holiday exclnS:Lve 
of the meraber's birthday 01.- they Fl<JY <::lec.- to take on:~ day':; 
tirn? off 3t n dat.l~ Qncl tirr:e ,::pp:rovc~cl hy ~- ~·,~iT ttnit CO~~T;~,l:lnd~;:". 

The Association contends that the Capt:.!:Lns and Lici 'enants should t)C~ treated 

the sase as other city employees and employees in the private s~ctor generally. 

The City opposed the Association dem.:md h~cause it \·;.1s an added cost 

and exceeded the money cost of settlements reached with Fire Officers and other 

City employees. 

The Panel concludes that) since all other City employees under collec

tive bargaining agreements receive time ond one-half if they worl~ on a paid 

holiday, the Police Captains and Lieutenants should also benefit from the same 

arr.:mgement. There \Ws no evidence pJ..-esented that I'1ude the time and one-half 

payment ~upractical or excessively costly for police officers. The City's 

estimate of the cost of this item 3rclounts to 3.3'10 for 1981 and 3.l,Z for 1982. 

The Panel) therefore, B\vards th<:>.t the Associ3.tion der:l<lnd for pa;ment 

of time and a half for holidays worked be approved. 

Pavment of Time 3nd~e-half for all ~eplace~cnt Assig~ts 

Schedule C of the present Agreement bet~·}een. the parties provides for 

an intricate system of replacement for lIbrass on brass ll at strai;;ht time pay. 

Certain positions on each shift are identified as lIthe minimu;n number of super

visory personnel essential to the effic{ent operation of the departl:\cnt and 

should be filled by qualified members of this bargaining unj.t". The Association 

now demands that such replacement assignnents be paid at the time and half rate. 

The Association's primal:Y- argument is that 

the Officers can't or shouldn't be required to \wrk these 
extra hours over and above their \vork schedule forever at 
straight time rntes. 
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Further. the AssociJ.tion points oui.: that ;;:11 overtime is p,lid 3t prcluium rates 

in other City contracts) but in the Police Officers' contract a replacement 

assignment. even though time over and above the Officer's regular York schedule. 

is paid at ouly straigllt time. 

As noted in the summary of the issues in dispute. the City \wuld grant 

the Association demand for time .:md half pay for replacemcllt assignuents pro

vided the Association would agree to delete the manning rcquircn:ents from Schedule 

C. The City argues that this is another cost item ai'1ounting to 2.31~ inc:cease in 

each year of the contract. The City is determ:i.ned to hold the line nt <111 overall 

cost of 16.8%. It therefore. cannot pay tiT'Je and one-half for replncement cssign

ments without either a reduction in the salary offer itsclf or chan~e in the 

manning requirements. 

The Panel concludes that Schedule C '.Jas arrived at in the past on the 

basis of give and take bct\lCCn the parties and nO', represeats a balance in \Jhich 

certain manning requirements and brass on brass replacement arc weighed aG~inst 

the straight time pay for \wrking replacc;llent 2ssigmr;cnts. The Panel i.s rcluc

tant to disturb this balance. especially since the issue of mannins has been 

held as not a mandatory subject for collective bargaining. The Association 

demand for time and a half for replacement assignments is denied. 

The }~dification of Accumulation of Vacation Ti8e 

The City stated with great emphasis its opposition to any contract 

\'ihich increased its cost beyond the 16.8"% salary adjustment. Any mvard pro

viding for time and one-half pay. as demanded by the Association. \wuld have to 

be offset against the salary iteln or some other concession by the Captains and 

Lieutenants. As a possible quid pro guo fo:.:- the time and one-half payMent for 

hoI idays worked \-iaS a Tilodification of the accuf'lulation of vacation tinJe provi

sion in Article X Section 2h which permits the nccUIT~lation of unused vacation 
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time up to t\-lelve (12) weeks and conversion of the accumulated vacation into 

cash at the "individual employee's per diem rate in effect at the tiBe of con

version ll 
• The City argued that this provis ion \las in exceGS of the accumula

tion provision negotiated \dth the Fil"e Officers (Jt. Ex. {.~J.R) 

The Panel notes that the arguracnts of both parties have continually 

stressed the cOQparability of the salary and fringe benefits negotiated by the 

City \~ith the Police Officers and the Fire Officers. He have a\~arded dme and 

one-half pay for holidays worked to the Police Officers largely because time and 

one-half was paid to Fire Officers for holidays as well as to other of the City's 

employees. TIle Panel, therefore, awards that the Captains and Lieutenants have 

the same vacation accumulation provision as the Fire Officers) nawely) 

As of January 1) 1981) employees may bank vacation earned on 
every other year \~ith the requirement to dispose of accur~u

1ated vacation banked in the year next succeeding the year it 
was banked) provided) however, that any vacation baru~ed for 
the year previous to the year of retirement shall be paid 
at the rate earned. 

Any unused vacatioa accumulated by a Iii.eaber before Jan. 1) 1981 
will be c::-~eElpt from the application of the provision. l\ny unused 
vacation before this date could have been accumulated \~ithin the 
following l~nits: 

If hired before November 15) 1979) a maximum of 12 \-12e1cs 
If hired after November 15) 1979) a maximum of 8 \,leelcs 

Retroactivity 

lne Association requests that zll ite~s awarded by the Panel be retro

active to January 1, 1981, the effective date of the ne\~ contract bet\oJeen the 

parties. The City opposes such retroactivity on the ground that unions repre

senting various City enployees delay serious negotiating until after they have 

cxa~ined the details of the City's budget and can plan a strategy of demands 

and bargaining to their best advantage. (City Brief) TIle alternative suggested 

by the City is that the several unions be required to negotiate and reach agre r 

r.1.ent in advance of the City's budget maJcing and prior to the expir.:ltion of the 
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existing contract, thus avoiding str<.tegic r;:o.neuverin~ and mounting 1inbility 

b~sed on retroactivity. 

The Union argues that it has bargained in good faith \'lithout undue 

delay and is entitled to receive money items retroactive to the date of the ne~ 

contract. 

The Panel is not unanimous on this issue. The Association Panel }~~ber 

and the Public l-lember make the award retroacti.ve to January I, 1981. The City 

l1ernber of the Panel dissents and has set forth 11.1$ reasons in a dissenting 

opinion. 

It is the opinion of the majority of the Panel that the Association 

has bargained in good faith and has foUoued the impasse procedures set forth in 

the Civil Service Law Section 209 in timely fashion. As recounted in the back

ground statement above, the parties met in eight formal bargaining sessions 

before the Association declared impasse on Janunry 22, 1931. FollOlving a fruit 

less mediation session, the Association petitioned for compulsory .:lrbitration 

on February 11, 1981. Tne Panel \\1as designated on }iarm 27 end a tor;,wl hC.:lring 

took place on May 11, 1981. The procedures of con~ulsory arbitrntion nre time 

consuming. The schedules of the numerous people on the Panel and those directly 

concerned with the proceedings must be acconn:odated. The Association is in no 

way to be blamed for the time lag and it \wuld be very inequitable to penalize 

the employees because of legal procedures set forth as a substitute for the 

right to strike. 

The majority of the Panel, therefore, directs that the provisions 

decided herein be retroactive to January 1, 1981. 

Respectfully submitted, 

'}tlv'l'"\/)~. 'Ie\t---Cl~~ 
/.'. J hn H. HcConnell 
'-




