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The New York State pyp]ic Employment Relations Board (herein "PERB"),
on or about April 23, 1986, invoked the provisions of the Civil Service
Law, Section 209.4 and designated the Undersigned as the Public Arbitration
Panel for the purposes of making a just and reasonable determination of
this dispute. This "Opinion and Award" was prepared by the Public Panel

Member and Chairman of the Panel, Dr. Theodore H. Lang.

HISTORY OF THE IMPASSE

This impasse exists between the City of White plains (herein, “the
City") and the PBA of the City (herein "PBA), as bargaining agent for the
Police collective bargaining unit. The prior two-year contract expired
on June 30, 1985, without an agreement having been reached on a new

contract.

At the initial collective bargaining meeting on March 7, 1985, the
parties agreed to negotiations for a new agreement on a package basis and
met numerous times during 1985 in an unsuccessful effort to formulate a
new contract. Impasse was declared, and PERB initially appointed Louis

W. Smith as mediator pursuant to Civil Service Law §209(4)(a) (PERB Case

No. M85-141). Mediation was not successful. On November 8, 1985, the

PBA petitioned PERB to refer the dispute fo a public arbitration panel.
On December 2, 1985, the City filed an Answer and simultaneously filed

an improper practice charge with PERB objecting to the arbitrability of
one of the PBA's demands (Jt. Exs. 3, 5). This charge, along with another

filed by the City alleging violations of Civil Service Law §§209-a.2(a) and

(b), was settled.
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On or about April 23 1986, the undersigned Public Arbitration Panel
was named by PERB. Hearings were held on June 25, July 30, and August
28, 1986 at which the City and the PBA had ample and full opportunity to
submit exhibits, examine and cross-examine witnesses, and make oral argument.
On June 25, the first hearing date, the parties voluntarily waived their
right to a transcript and agreec that the record of the Public Arbitration
Panel Hearings shall consist of the exhibits, testimony of witnesses,
briefs and reply briefs submitted by the parties to the Public Arbitration
Panel. The parties availed themselves of the opportunity to submit post-
hearing briefs and reply briefs, which process was completed by November
7, 1986. There were seven joint exhibits, 33 PBA exhibits, and 70 City
exhibits. The PBA presented testimoﬁy by Edward Fennell, Consultant on
Government Finances, and James Behrman, Police Officer. The City presented
testimony by Kevin Fish, City Budget Director, Dorothy Erard, City Commis-

&

sioner of Finance, Patrick J. Gleason, Chief of Police, and John M. Dolce,

Commissioner of PUblic Safety.

The Panel met in private sessions on December 11 and December 17,

1986.

The PBA listed 17 proposals in its petition for compulsory interest
arbitration. One, dealing with a proposal that police unitorms must
be readily distinguishable from those of other City employees, was the
basis of an I.P. charge by the City, which was not disposed of by PERB

before the hearings and which was, therefore, not considered by the Panel.
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Another proposal, relating to the Longevity Schedule, was not pursued
by the PBA at the hearing. At the hearing the City reduced the number

of its proposals to 18.

In regard to all items, the Panel has considered seriously the
statutory provisions applicable to compulsory interest arbitrations

pursuant to §209.4 of the Civil Service Law, which provides in part:

The public arbitration panel shall make a just
and reasonable determination of the matters in
dispute. In arriving at such determination,
the panel shall specify the basis for its find-
ings, taking into consideration, in addition to
any other relevant factors, the following:

a. Comparison of the wages, nours and con-
ditions of employment of the employees involved
in the arbitration proceeding with the wages,
hours, and conditions of employment of other

« employees performing similar services or re-
quiring similar skills under similar working
conditions and with other emplgyees generally
in public and private employment in comparable

communities.

b. The interests and welfare of the public
and the financial ability of the public employer
to pay. :

c. Comparison of peculiarities in regard
to other trades or professions, including speci-
fically: (1) hazards of employment; (2) physical
qualifications; (3) educational qualifications;
(4) mental qualifications; (5) job training and
skills.

d. The terms of collective agreements nego-
tiated between the parties in the past providing
for compensation and fringe benefits, including,
but not limited to, the provisions for salary,
insurance and retirement benefits, medical and
hospitalization benefits, paid time off and job
security.
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The issues will be treated and awards made in sections below:

(1) Length of Agreement {PBA Proposal NO. 1)

The Association proposes that the term of the new agreement be from
July 1, 1985 through June 30, 1987. The City is amenable to this proposal.

It is, therefore, AWARDED {AWARD NO. 1) that the duration of the new agree-

ment be for two years from July 1, 1985 through June 30, 1987.

(2) Salary Increase (PBA No. 2)

Section 4A of the expired Agreement is as follows:
The annual wage of employees shall be according to years of
service, rank and/or assignment according to the following schedule on

the dates indicated:

-~
Police officers 7/1/83 1/1/84 7/1/84
Starting Salary $16, 130 $16,750 $17,923
After One (1) Year of Service $19,786 $20,547 $21,985
After Two (2) Years of Service $22,234 $23,089 $24,705
After Three (3) Years of
Service $24,680 $25,629 $27,423
Sergeant-15% above top Police
Officer Salary $28,382 $29,473 $31,536
Lieutenant-15% above Sergeant  $32,639 $33,894 $36,266
Captain-15% above Lieutenant $37,535 $38,978 $41,706

The PBA proposes:

“The annual salary of all police officers shall be
increased by 10% each year of the Agreement."

In support of its proposal the PBA makes the following points:
0 "In 1984 the City of White Plains was compensated at a

rate that was 5.3% higher than the rate enjoyed by the top
paid police officer in the City of Mount Vernon.
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€ "In order for the City of White Plains to maintain
the 1984 differential, it would be necessary for the
police officers salary in the City of White Plains to
be raised to the sum of $30,105 or a 9.7% raise for the
year 1985 and $31,962 (or an additional 6% raise) for
1986."

€ “In order to be merely maintained with the current
spread or differential with the City of New Rochelle,
it would be necessary for police oficers to receive a
6% raise in each of 2 years."

® In each of the municipalities employing both police
and firefighters, namely the Village of Scarsdale, Town
of Eastchester, City of New Rochelle, City of Mount
Vernon and Village of Pelham "...it is clear that the
police officers have historically enjoyed a higher sal-
ary than the fire officers." Thus, police of New
Rochelle and Mount Vernon receive 1.2% and 1.8%, re-
spectively more than firefighters in these cities.

f Negotiated "downstate" increases averaged 7.04%
and arbitrated ones 6.43%.

8 Increases of 9.2% and 6.5% for 1985 and 1986, re-

spectively would be required to bring police up to

the average salaries of Westchester police departments.
» Increases of 12.4% and 6.7% in 1985 and 1986, respect-

ively would be required to bring our police to the

average salaries of the police in police departments

bordering the City.

€ The City is in good financial health and has the
ability to pay the proposed increase.

The City "...offers the PBA a thirteen‘percent (13%) increase over a
two year period as follows: 3% effective July 1, 1985; 5% effective
January 1, 1986; 5% effective July 1, 1986; all increases non-compounded."
The City makes the following points in support of its position.

€ There has been a tandem relationship between police

and fire salaries in the City since 1982 and this year

firefighters received a 13% increase over a two year
agreement.
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8§ "This Panel must reject the PBA's efforts to
obtain by arbitration that which it was unable
to obtain through collective bargainings."

€ "The PBA's base salary demands are simply ex-
cessive whether one examines them on their face,
compares them to the cost of living, looks to the
private sector, considers settlements with other
City bargaining units or looks at settlements in
communities throughout the County which have been
submitted in evidence." The PBA proposal is
ludicrous in the face of the lTow C.P.I. and low
increases nationwide.

® The City has given 6.5% increase per year to
firefighters and teamster units in recent
negotiations.

DISCUSSION

There are a number of difficulties in regard to comparabilities used
in determination of what would be an appropriate increase for this col-
lective bargaining unit. The Law requires comparisons with other police
collective bargaining units and with other employees generally in public
azd private employment in comparable communities. This requires both

comparisons external to the City and comparisons within the City.

In regard to comparisons external to the City, a decision has to be
made concerning which are the most comparable communities. In this Case,
historically, over a period of over ten years, eight neutral arbitrators
and fact-finders adjudicating cases of police in White Plains, New
Rochelle, and Mount Vernon have found these three cities to be the most
important basis comparison, hereafter "the three-city comparison." Five
neutrals have made the same comparisons of these three cities for fire-
fighters. None to our knowledge has found any other external comparison,

for example to towns and villages, to be of greater significance than the
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three-city comparison. The Chairman of this Arbitration Panel believes
comparison to other communities than the three cities is acceptable in
evidence, and must be reviewed and given some consideration. But he
agrees with the earlier neutrals that the most significant comparison, in
terms of similarity of services, similarity of community conditions and
required skills, and the legal and financial constraints on the employer,
is the three-city comparison, which must, therefore, be given the greatest

importance.

In regard to these three cities, there is a complicating element in
that Mount Vernon and New Rochelle contracts run for the calendar years,
whereas White PTains contracts run for fiscal years starting July 1lst.
Therefore, one can observe that with new ihcreases effective July 1st,
White plajns police receive higher wages for six months than New Rochelle
o: Mount Vernon police; however, with these new increases effective on
January 1st, the New Rochelle and Mount Vernon police will be paid more
than the White Plains police. A second complication is recency of nego-
tiations. Thus, Mount Vernon in January 1985 was in the third year of a
1iberal contract designed to catch up to the other two cities with back-
loaded split rate increases in 1985 which impact both the 1985 and 1986
wages. Generally, more recently negotiated contracts have greater rele-

vancy to current negotiations  interest arbitrations.

The Panel finds both the position of the City, which would give the

police less take home pay during the two-year period, and the position
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of the Association, which seeks a 10% increase each year to be unreason-

able and extreme. The Panel finds further:

1. White Plains is in good financial condition
and well able to pay for wage and other increased
benefits herein.

2. External comparisons are mixed. All West-
chester cities average increases of 6.63% and 6.77%
in 1985 and 1986, respectively, based on the incom-
plete data in the Record. All towns in Westchester
gave average increases of 6.5% and 7.1% in 1985 and
1986 respectively.

3. The increases granted in the three-city com-
parison are the following:

Jan. 1985 July 1985 Jan. 1986 July 1986 Jan.

1987

Mount Vernon *5.4% *3.5% 6.5% - 6%
New Rochelle 6% -~ 6% - 6%
-

4. The increases granted by the City to fire-
fighters and other City employees were 6.5% on July
1, 1985 and 6.5% on July 1, 1986.

Noting that the latest agreements in Mount Vernon police and New
Rochelle police were 6.5% ana less, anu noting further that towns and-
villages are slijhtly higher than 6.5% each year in percentages granted;

and, finally, noting tie increases within the City, the Panel AWARDS

(Award No. 2) that the wages of this unit be increased 6.5% effective

July 1, 1985 and 6.5% effective dJuly 1, 1986.

* 3rd year of an old contract for period from January 1, 1983 to December

31, 1985.
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(3) Night Differential (PBA No. 3)

Section 4E of the expired Agreement reads as follows:

G. Effective .July1l, 1980, police officers
regularly assigned to work the 12:00 a.m. to 8:00
a.m. tour of duty as part of their rotation of
hours shall receive a differential computed as fol-
Tows: five (5%) percent of the employee's annual
rate, times one-third (1/3), times eleven-twelfths
(11/12). The pro rata portion of this amount shall
be included in each paycheck. This payment will con-
tinue while the police officers are assigned to a
squad or division which is reguiarly scheduled to
work the 12:00 a.m. to 8:00 a.m. tours. The depart-
ment reserves the right to reassign the officers to
other assignments in the discretion of the Commis-
sioner or a designated representative.

The PBA proposes:

Night Differential: Those members assigned to
duty between the hours of 4:00 p.m. and 12 midnight,]
or the (sic) any portion of their tour of duty falls
between these hours, shall be entitled to an additional
5% above their normal rate during such assignment.

Those members assigned to duty between the hours
of 12 midnight and 8:00 a.m., or the (sic) any portion
of their tour of duty falls between those hours, shall
be entitled to an additional 10% above their normal rate
during the period of differential antitlement shall be
compensated at time and one half their normal rate in-
cluding differential entitlement.

The City opposes this proposal pointing out that few police departments
pay such differentials, that the PBA comparable communities, newly sug-
gested by the PBA, namely Elmsford, Pelham, and Tuckahoe pay no night dif-
ferential, nor does Mount Vernon and that this City's present night differen-

tial is greater than that of New Rochelle. The City further states:

It is not surprising that only five of Westchester's
police departments pay a night differential, in whatever
form. Rotating tours and night work are intrinsic to a
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police officer's job. Because this has been a funda-
mental characteristic of police work, police salaries

‘ have traditionally been higher than salaries of other
public employees. This higher rate of compensation
takes into account the elements of police work such as
rotating tours and night work which distinguish it from
other kinds of employment. Thus, a “premium" for these
factors is already reflected in the substantial base
salaries of police officers in White Plains, not to
mention the current 5% differential paid to the 62%

of the force who currentiy regularly work ABC tours.
(Jt. Ex. 1, p. 4; U. Ex. 21, p. 12.)

The Panel sees no data justifying this proposal. It is AWARDED (Award

No. 3) that this proposal be dropped.

(4) Paid Holidays (PBA No. 4)

Section 10 of the expired Agreement reads as follows:

A. The City shall pay for twelve (12) days in Tieu
of holidays; six (6) holidays paid the first week in
December and six (6) the first week in June.

v

The PBA proposes:

Paid Holidays: Members shall receive cash payment
for 14 paid holidays, worked or not. Those members who
work on New Years Day, Easter Sunday, Thanksgiving Day,
Christmas Eve Day, and or Christmas Day shall be paid
one and one half times normal entitlement for working
on those designated holidays shall be entitled to two
two times normal entitlement for overtime worked on
the designated holiday(s).

The City opposes this proposal.

The comparative data within the three-city comparison indicates that
the three now have virtually identical paid holiday policies, although

some Westchester towns and villages are more generous. On the basis of
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the three-city comparison, there is no justification for a change of policy.

It is AWARDED (Award No. 4) that this proposal be dropped.

(5)

Overtime (PBA No. 5)

The PBA seeks a new clause as follows:

Overtime, except in emergencies, shall be equally
distributed within rank and assignment.

This would also mean that overtime would be distributed within the

Division (e.g., Patrol or Detective).

The City opposes this proposal pointing out that overtime has tradi-

tionally been distributed on a voluntary basis and at the Chief's discretion,

and® states further:

The PBA has advanced no legitimate rationale for this
unduly restrictive demand. It has not pointed to any abuse
of discretion by the Chief, and points only to the fact that
sergeants replace other sergeants for overtime purposes.

Chief Gleason testified clearly and simply on both
direct and cross-examination that this demand would not
be "administratively wise." He stated that it would be
too restrictive in terms of the departmental flexibility
necessary to assign police officers overtime when and where
they are needed. ‘

The City presents further argument in its Brief (pp. 70-72).

The Panel finds that the data provided by the PBA does not deal with

the narrow issue in its proposal. There is presented no comparative data

'justifying this new clause. This City's argument is also persuasive.
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The Panel AWARDS (Award No. 5) that this proposal be dropped.

(6) Duty Apparel Maintenance (PBA Proposal No. 6)

Section 13 of the expired Agreement (pp. 11, 12} provides that the
City furnish free of charge to the officer the initial uniform for hire
and replacements as needed for good grooming, and thereafter pay $160 and
$175 per year to officers and detective supervisors, respectively. The
City also provides gun, holster, nightstick, whistle, ammunition, and

handcuffs.

The PBA proposes:

The City shall, by separate check on September 1 of
each year, pay each member $350 to offset part of the
cost of cleaning and maintenance of duty apparel.

The City shall pay the full cost of leather goods and
~= required equipment for new hires and pay the full cost of
replacement for all members as replacement is needed or

required.

The leather goods sought by the PBA are handcuff holder, nightstick
holster, Sam Brown belt, ammo carrier, and handgun case. In support of
this proposal the PBA points to Mount Vernon and New Rochelle allowances

of $350 for maintenance and states in its Brief (p. 13):

It is clear that the police officers employed in the
City of White Plains work under the most diminished allow-
ance for duty apparel and maintenance of that apparel.

The City maintains that:

The City's current initial uniform provision and
replacement policy are more generous than those in
most other Westchester Police Departments (see U. Ex.
18, pp. 1-4), and since the PBA cannot justify the
100 percent or more ‘increase per officer demanded,

this proposal should be rejected.

et e 2+ s
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A comparison of Mount Vernon, New Rochelle and White
Plains® uniform provisions shows that White Plains is the
only one of those three comparable municipalities which
provides uniforms and replacements as needed without cost
to the employee (C. Ex. 50).

Finally, no comparative data justifies the proposal
for additional leather goods.

The Panel finds that the essential comparison made by the PBA is
flawed in that neither of the two other cities provides uniforms and
replacements free to the men. The larger allowance in these two cities
are both for purchase and maintenance of uniforms. Without knowing the
price of uniforms and the frequency of replacements, the Panel cannot
compare these cities. However, many villages and towns supply the uni-
forms and pay higher maintenance allowances. This, therefore, becomes
the best relevant comparison since the three-city comparison in this
matter is invalid. The existing allowances are and have been since

expiration of the old Agreement on June 30, 1985 unreasonably low.

Accordingly, the Panel AWARDS (Award No. 6) increases of $50 in this

allowance for both officers and detective supervisors, effective July 1,

1985. Al1 other aspects of this proposal are denied.

(7) Personal Leave (PBA Proposal No. 7)

Section 12E of the expired Agreement reads as follows:

Every member of the bargaining unit is to receive
three (3) personal leave days per year without the
necessity of a reason therefor, with the understanding
that no more than one employee be off per tour, and
that five (5) days advance notice be given of the date
requested except in an emergency. There shall be no
accumulation of the personal leave days.
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New employees shall receive personal days at the
rate of one (1) day for each four (4) months of ser-
vice for the balance of the contract year in which
they were hired.

The PBA proposes:

Personal Leave: Members shall be entitled to 5
personal leave days per year. Unused personal leave
‘days shall be paid, by separate check, in a Tump sum
on July 15 following the fiscal year of entitlement.
The rate of pay shall be the rate of pay in effect
for the members on June 30 of the year of entitlement.

The City opposes this demand.

The comparative data within the three-city comparison indicates that the
policies are virtually identical, although towns and villages are more lib-
eral. However, on the basis of the three-city comparison, there is no

| 3
justification for a change of policy. Therefore, it is AWARDED (Award No. 7)

that this proposal be dropped.

(8) Vacation (PBA Proposal No. 8)
Section 9 of the expired Agreement fixes the vacation allowances

at 28, 29, and 30 calendar days depending upon years of service.

The PBA proposes:

Vacation: The present vacation schedule shall be
amended to provide for a “working" day vacation. Mem-
bers shall select vacations in a manner that starts
vacation after the members normal off-duty days.

stating:

It is clear that the City of White Plains is the only
city that computes its vacation on a calendar day basis,
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other than the City of Mount Vernon. In this regard,
it should be remembered that when computed on a cal-
endar day basis, the employee receives an actual re-
duction in vacation by the computation of his vacation
at times that include the employee's normal off duty
time. The comparative analysis attached to PBA 20
shows that with regard to all municipalities within
the County of Westchester, the City of White Plains
ranks at the lowest.

The three-city comparative data indicates New Rochelie police end up
with slightly more vacation because of their (230.5 plus 2) workload,
which tends to increase their vacation, while giving the same number of

work days off. Mount Vernon and White Plains give 30 calendar days off.

Furthermore, depending upon when the vacation is started, some police

officers may receive one work day off less than others. To solve this

inequity, the Panel AWARDS (Award No. 8) that the expired Agreement be

amended with a footnote that 30 calendar days of vacation be interpreted

-
to give 22 tours off, 29 calendar days be interpreted to give 21 tours

off, and 28 calendar days be interpreted to give 20 tours off.

Work Chart (PBA Proposal No. 9)

At present police have a work chart yielding 248.9 working days per
year. The PBA proposes:

Work Week/Work Year: All members of the bargaining unit

shall work a rotating schedule which reflects 230.5 sched-

uled work days per year prior to deduction of any authorized
leave time. '

The PBA states that Mount Vernon has a 243.3 work chart, and New
Rochelle a 232.5 work chart. Further the PBA points to 11 villages and
three towns with fewer work days than White Plains. The PBA indicated at

the hearing that it seeks a 243.3 work chart at this time.
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The City opposes any change in work chart pointing to the financial
cost to the City by the proposed change, the fact that the Mount Vernon

change of work chart recently negotiated is a one-year experiment with a

continuation solely at the City's discretion, the fact that of the "three-
cities" only White Plains pays a night differential and a much higher Ton-
gevity increase, and that Mount Vernon has had its chart for nearly

15 years without causing a reduction in work chart at White Plains.

DISCUSSION

The work chart is a major term and condition of employment, and the
City is unpersuasive in its suggestion that this area not be a proper
domain for an interest arbitration. Nevertheless, we will recommend no

change in work chart at this tme for the following reasons:

1. The Mount Yernon work chart of 243.3 (which is a
change from 248.9) is temporary, may be unilaterally re-
versed by the City, and is not in the contract between
the parties. This Panel cannot consider a temporary
Mount Vernon change as a valid "term and condition of
employment." The parties in Mount Vernon have agreed
that this temporary chart is not protected by the
Taylor Law. When this “temporary chart", not a bona-
fide term and condition of employment, becomes a part
of the Mount Vernon contract, then the 243.3 chart will
have to be considered in the three-city comparison.

2. The 5% night differential and the large longev-
ity differential in White PLains, not heretofore con-
sidered in connection with the wage package, tend to
offset the more generous work chart of New Rochelle.

3. There is not a preponderance or prevalence
of more liberal work charts in the towns and villages
of Westchester County.

Therefore, it is AWARDED (Award No. 9) that there be no change in

work chart.
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(10) Labor-Management Committee (PBA Proposal No. 10)

The PBA proposes a completely new clause, as follows:

The establishement of a labor-management committee
consisting of three members frcm the Employer and three
members of the Association and that the committee meet
at least monthly to discuss scheduled problems.

The PBA presents no comparative data nor persuasive argument to sup-

port this proposal.

The City opposes this program strongly on the grounds that comparative

data does not support it, and further states in its Brief (pp. 82, 83):

The absurdity of the PBA's statement that it perceives

a breakdown in communications between it and the City and
that such a committee would be a "good way" to restore a

+ reasonable relationship" between the parties was made
clear by the testimony of City Public Safety Commissioner
John Dolce. The Commissioner testified without contra-
diction that in his twenty-one years as Deputy Comissioner
and Commissioner, no PBA official had ever said that the
Commissioner denied access to PBA members who wished to
discuss any official business. Further, the Commissioner
added that he has and would continue to make the time to
discuss any problems which arose and that he had never
received a complaint to the contrary. This unimpeached
testimony renders the PBA's demand "totally unnecessary"
(testimony of Commissioner Dolce).

The Panel sees no comparative data justifying this proposal. Although

periodic meetings may have a salutary effect, it is for the parties to

“define their consultative arrangements. Nor is the Panel persuaded

that present informal arrangements are not functioning effectively.

Accordingly, it is AWARDED (Award No. 10) that this proposal be denied.
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Grievance Procedure (PBA No. 11)

The expired Agreement provides in Section 16 (pp. 15 and 16, in

C. The written report of the Arbitrator shall contain
a statement of the Arbitrator's finding of fact, conclusions
and advisory recommendations. The Arbitrator shall send a
copy of its written report to each employee involved, the
Association, the Chief of the bureau involved, to the Per-
sonnel Director and to the Mayor.

D. The issuance of the report by the Arbitrator shall
constitute the final step in the grievance procedure con-
tained in this Agreement and shall be binding unless the
issue might seriously affect the public.

The PBA proposes:

The present wording of the grievance procedure shall
be amended to provide that the decision of the Arbitrator
is final and binding on the parties.

In support of its position the PBA states (Brief at p. 15):

The limitation currently present on the arbitrator's
authority holds a potential for an arbitrary denial of the
contractual clause. In opposition to the PBA's position,
the City argued that the clause protects the City from an
improper arbitration award. It is respectfully submitted
to this panel that if an arbitrator were to improperly
rule, adequate remedies exist at law but the presence of
the clause would shift the burden of challenge from the
City to the PBA. That is, if the City felt that an award
was improper, the Commissioner could disregard the award
and it would be the obligation of the PBA to challenge.
On the other hand, if the clause is eliminated, the bur-
den shifts to the City and requires the City to commence
litigation to set aside the award. It is respectfully
submitted that this burden of proof is essential.

The PBA also points to a general pattern of binding arbitration

in Westchester cities, towns, and villages.
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The City argues that over a period of 20 years, the City has never
set aside an arbitrator's award. The City further states (Brief, pp. 84,

85):

In the absence of evidence that the City has used,
let alone abused, this clause, it should be maintained.
The Commissioner of Public Safety is vested by the City
Charter with the ultimate responsibility to protect the
public. This obligation extends to protecting the health,
welfare and safety of the public from a code enforcement
standpoint and from every other point of view. Since the
Commissioner, and by extension the City, is accouritable
to the public for its health, welfare and safety, they
must have the ultimate authority to act as needed in
any particular situation to protect that public trust.
That is the very nature of the police power of the
state or municipality. For this reason, similar lan-
guage can be found in the City's fire fighter contract
(see C. Ex's. .4, 8). Since there is no reason to de-
lete this singular exception from the contract, the
PBA's demand should be rejected.

. The Panel finds that the comparative data supports the PBA's position
overwhelmingly. Further, the City has provided no experience to justify
an arbitration clause at variance with that of almost all Westchester

police departments. Finally, the PBA's argument concerning burden of

proof is persuasive. Accordingly, it is AWARDED {Award No. 11) that the

words' "advisory recommendations” be deleted from Section 16, §6 §3C.(p. 18)

and the words "binding;aﬁakd” be substituted and that §3D be deleted.

(12) PBA President (PBA No. 12)

Section 15 (p. 13) of the expired Agreement provides for release
time for PBA business, as follows:

The PBA shall be permitted up to a maximum of fifteen
l (15) working days off in each calendar year for the pur-
} pose of attending PBA meetings and/or conventions. Said
; days shall be allocated to employees of the Police Depart-
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ment for PBA activities in the discretion of the President
of the PBA. Said released time shall not be taken in units
of less than one full working day. The BPBA must give the
Commissioner or a designated representative a minimum of
two weeks written notice that it intends to schedule re-
leased time day(s). No more than three (3) employees

shall be permitted to take said released time in any

single working day.

Any member of the PBA contract negotiation team Or mem-
ber of the PBA Grievance Board shall not be required to make
up time if the member is excused by the Chief of Police
from a tour of duty or any part thereof to attend bargain-
ing or grievance hearing sessions. No more than three (3)
members of said team or Board shall attend any single ses-
sion or hearing.

The PBA proposes:

The PBA President shall work a steady 8:00 a.m. to
4:00 p.m. tour of duty and during such tours of duty be
free to conduct PBA business and matters. In the case
of an emergency the PBA President may be removed from
such stead 8:00 a.m. to 4:00 p.m. tours of duty.

In support of its positon, the PBA states (Brief, p. 16):

The panel's attention is submitted to PBA Exhibit
23. Once again limiting our attention to the cities of
New Rochelle, Mount Vernon and White Plains, it is clear
that White Plains has the only non-defined release time
provision and that all municipalities throughout the
County of Westchester enjoy a greater benefit than that
enjoyed in the City of White Plains.

The City opposes this proposal citing that the evidence and the

comparability do not support the PBA's argument, and states further:

No allegation was made that there were any duties
or activities of the PBA president which cannot be
accomplished within the leave time now provided.

Nor was there any evidence to suggest that any PBA
president has ever felt the need to request additional
time off to perform his union duties. To the con-
trary, the PBA's own evidence indicates that the PBA



-22-

receives a much more generous amount of release time
to conduct its affairs than do many cf its colleagues
in the County (see U. Ex. 23). In fact, there is no
release time in allegedly comparable Tuckahoe, and
the Pelham PBA is limited to only three (3) day per
year (id. at 1).

There is absolutely no reason why the PBA Pres-
ident should enjoy any special privileges from the
City, especially a much desired steady day tour.
The Panel finds that neither the PBA's argument nor the comparative

data are persuasive towards making a change. Accordingly, it is AWARDED

(Award No. 12) that this proposal be dropped.

(13) Sick Leave (PBA No. 13)
Section 12 of the expired Agreement contains the following two para-
graphs relating to sick leave. A

A. Sick leave and leave of absence shall be governed
by the currently existing rules and regulations of the
Police Department and as they may be presently incorporated

* in the City's ordinances.

B. Effective July 1, 1983, members shall accumulate
bonus days for unused sick Teave. Such bonus days shall
be paid to said member upon termination, or to menmbers'
estate or beneficiary as the case may be, at the rate of
pay in effect on the date of termination according to the
following schedule:

Sick days use in year Days due per member
0 1 (one)
1 2/3 (two-thirds)
2 1/3 (one-third)

Presently, sick leave is governed by the Police Department's rules
and regulations and is unlimited subject to the discretion of the Commis-
sioner of Public Safety (Jt. Ex. 1, Section 12, Paragraph A, p. 9; C.

Ex. 69). The PBA proposal is, "The present sick leave shall be amended to

provide for unlimited sick leave." The PBA cites its Exhibit No. 24. The
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PBA also claims that in three cases the Commissioner abused his discretion
by placing certain named officers on vacations for all or part of the time

absent allegedly due to illness or injury.

The City responds that the present policy is already unlimited sick

leave subject to the discretion of the Commissioner, and that:

The PBA did not inroduce any evidence as to the alleged
abuse of the Commissioner's discretion in the case of the
other two individuals whose sick leave was changed to vaca-
tion leave. Nor was the PBA able to substantiate its allega-
tion of other similar instances of abuse during the past two
years.

Where an employee's injury or illness is not substan-
tiated, the Department can and should use the tack of
saying that his injury is non-compensable. In other
cases, employees have been carried for very lenghty per-
jods of time.

The PBA seeks what it already has by policy and practice, namely un-
limited sick leave. In fact, the parties are agreed that the letter of
August 18, 1983 (Jt. Ex. 1A) is part of the Agreement. Where sick leave
is unlimited it is usually in the discretion of Management. If a Commis-
sioner exercises discretion to refuse sick leave, the matter can be sub-
mitted to arbitration. The basis of the Commissioner's discretion is set
forth in the letter of August 18, 1983, cited above. The PBA has not
questioned the principles therein but merely the Commissioner's discretion.
In further issue is whether the Commissioner has the authority to place
officers on vacation involuntarily. This was not clearly litigated
before the Panel, and the Panel will not consider whether the Commissioner

has that authority.
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The Panel AWARDS (Award No. 13) that the above cited letter of August

18, 1983, which appears herein as Appendix A, be incorporated as a footnote

to Section 1i2A.

(14) Welfare Fund (PBA No. 14)
Section 8D of the expired Agreement reads as follows:

Effective July 1, 1983, the City shall contribute
the amount of $350.00 per employee per year to a welfare
fund administered by the PBA. Such payment shall be in
lieu of prior payments to the PBA Dental Plan and the an-
nual unallocated fringe benefit payment. Effective July
1, 1984, the City's contribution shall be increased to
$375.00 per employee per year. The City's annual con-
tribution shall be paid manthly to "The White Plains
PBA Dental and Welfare Fund" at the rate of one-twelfth
(1/12) of the annual contribution per employee on the
payroll in the first pay period of each month and shall
be paid by the City prior to the next pay period of that
month.

The present allowance of $375 is all used for dental insurance, and
o
the PBA is desirous of obtaining optical and life insurance. At present,
officers make direct premium payments to the Fund through payroll deductions

for Tife and optical coverage on a voluntary basis.
The PBA proposes:

The present contract shall be amended to provide
the City's contribution to the Welfare Fund to be $450
effective July 1, 1985 and $500 effective July 1, 1986.

The PBA presents a chart comparing the City to other cities, towns,
- and villages in Westchester County, which indicates that a number have both

? dental and life insurance.
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The City opposes this increase stating (Brief, p. 92):

The PBA's own evidence shows that White Plains is one of
only sixteen municipalities in Westchester which contributes
to a PBA administered welfare fund (see U. Ex. 13, p. 4).
The City's present contribution rate exceeds those of the
majority of those municipalities (id. at pp. 1-3). More-
over, the increases sought by the PBA would exceed that
paid in all but four of those municipalities (id.).
Furthermore, unlike White PLains, several of those juris-
dictions pay lower rates for single employees (id.).

In addition, the City's police and fire employees have
enjoved equal welfare fund benefits dating back to at least
1974. The fire fighters received no increase in contribu-
tions to their welfare fund for their new contract (C. Exs.
6, 8) and the CSEA deducted the cost of increased welfare
from their wage increase (testimony of Bruce R. Millman;
see also, C. Ex. 10). Moreover, this demand is not with-
out significant added cost to the City.

The Panel has reviewed the evidence and finds that the City has bene-
fits substantially equal to or better than Mourit Vernon and New Rochelle,

the most appropriate comparisons. Therefore, the Panel AWARDS (Award No. 14)

" that this proposal be dropped.

(15} Retirement Incentive (PBA No. 15)

The PBA proposes a new benefit patterned verbatim after the New Rochelle

. Article VII, Section 8 as amended to adapt the dates to the proposed new con-

tract term. In essence, this would add a retirement incentive whereby em-
ployees, in their final year of entitlement, would be entitled to receive

an additional payment computed at 20% of annual salary. The City vigorously

- opposes this new benefit citing its cost of over $482,000 and that the pro-

posal is "...incorrect, unnecessary and perhaps even unconstitutional gift
of public funds," and that the comparative data does not support this

proposal.
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The Panel notes-that the only municipality with this benefit is New
Rochelle. The benefit is not supported by the comparative data. The Panel

AWARDS (Award No. 15) that this proposal be dropped.

(16) Amendment of Section 4C (City Proposal No. 1)

Section 4C of the expired Agreement reads as follows in reievant part:
Police Officers assigned to plainclothes (street crime,
burglary, youth, warrants) shall receive an annual stipend

payable in quarterly payments. The officer must work six
(6) weeks in the quarter to be eligible for the quarterly

pay.
The City proposes two housekeeping changes in this paragraph. First,

it proposes replacing "burglary" with "burgiary unit,” in order to properly
reflect the appropriate designation of the plainclothes assignment. Second,
the City proposes amending the above-quoted lanquage to reflect the long-
standing practice that once an officer has worked the requisite six weeks
in ; quarter to become eligible for quarterly pay, the officer's stipend

for time served in the assignment is pro-rated. The City also proposes a

similar amendment to provide for prorating of detective differentials in Sec-

o tion 4, {7.

The City alleges that these are simple housekeeping changes consistent
- with longstanding practice. The PBA does not controvert these statements.

Accordingly, it is AWARDED (Award No. 16) that this proposal of the City

substituting “burglary unit" for “burgiary" in Section 4 C. and providing

for prorating in_Sections .4C_and 4D be awarded and incorporated into the

new Agreement.
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(17) Deletion of Section 5 (City Proposal No. 2)

Section 5 of the expired Agreement provides:

The present rules and regulations of the Police
Department, the ordinances of the City, and applic-
able statutes of the State of New York as they now
exist shall govern the number of hours per day which

employees shall be required to work and the number
of hours per week they shall be required to work.

The City maintains that Section 5 is redundant since it is already
covered in Section 3. The PBA resists this proposal stating that more

is involved.

Arguendo, even if redundant, Section 5 has caused no problem made known

to the Panel. Accordingly, it is AWARDED (Award No. 17) that this proposal

be denied.

-~

(18) Overtime (City Proposal No. 3)
Paragraphs A and C of Section 6 of the expired contract provide that:
A. A1l police officers, Sergeants, Lieutenants and Captains,
but excluding detectives, shall receive time and one-half in cash
payment for all overtime ordered or scheduled by the Commissioner
or his authorized representative.
C. Detectives shall continue to receive compensatory time
for all overtime at straight time rates, within the discretion
of the Chief of Police and schedule needs permit as in the past
(sic).
The City seeks to insert "Plain Clothes Officers and Plain Clothes

Supervisors" after "excluding Detectives" in Paragraph A as well as after

“Detectives" in Paragraph C. In support of this proposal the City states:
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These changes would contractualize the twenty-plus year
practice whereby plain clothes officers and plain clothes
supervisors, like detectives, earn compensatory time (ra-
ther than cash payment) for all overtime, at straight time
rates, within the Chief's discretion and as scheduling needs
permit (testimony of Chief Gleason). Since the practice
is that these employees do not receive cash payments for
overtime, and since the PBA has not grieved this practice,
and it has been uniformly applied and understood for these
many years (id.), the proposal should be awarded.

The PBA does not controvert the City's position. Accordingly, it is

AWARDED (Award No. 18) that the words "Plain Clothes Officers and Plain

Clothes Supervisors" be inserted after the word "Detectives" in Sections

bA and 6C.

(19) Recall and Court Time (City Proposals Nos. 4 and 8)

The City proposes that court time not be considered recall time,
whigh requires a minimum of four hours of pay at time and one half. The

City claims that:

The City has a rule that employees who are required
to make court appearances do not receive overtime, but
rather ate rescheduled so that "N€1r tour of duty co-
incides with their court appearance (testimony of Chief
Gleason).

The PBA objects to this proposal as a reduction in terms and conditions
of employment. Inasmuch as no comparative data was presented to support

this proposal, it is AWARDED (Award No. 19) that this proposal be denijed.
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(20) Affixing of Vacation Schedules to Contract (City Proposal No. 5)

The City proposes that:

Should not be affixed to the contract. The Chief
should have the authority to reschedule vacations on
as needed basis. The Department's history proves
that we do not reschedule vacations in an unreason-
able manner.

The PBA opposes this proposal. The City does not support this pro-

posal in the Record. It is AWARDED (Award No. 19) that the proposal be

denied.

(21) Sick Leave and Leave of Absence (City Proposal No. 6)

Pursuant to Section 12, Paragraph B of the expired collective bargain-
ing agreement, a unit member may earn "bonus days" for unused sick leave.
Such days are paid to the employee "upon termination, or to members' estate
orsbeneficiary as the case may be...." (Jt. Ex. 1, p. 10). The City
proposes that this paragraph be modified by replacing the phrase "termina-
tion" with the word "retirement." 1In support of this proposal the City
states:

The fairness and reasonableness of the City's proposal
is self-evident. Bonus days are an incentive and a reward
for non-use of sick leave by an employee. An employee who
is terminated by the Department should not be rewarded for
his or her improper behavior in any way, let alone through
financial reward. Limiting the payout for bonus days to
employees who retire from the Department serves to encour-
age employees to remain.with tne force, minimize their use
of sick leave, and provides them with an added financial
bonus upon their retirement, while eliminating the inher-
ently unfair aspect of the provision as it presently
exists.

The PBA resists this proposal as a diminution of their benefits.

As there are no comparative data to justify this change, it is AWARDED

(Award No. 21) that it be denied.
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(22) Clothing Allowance of Detective Supervisors (City Proposal No. 7)

The City proposes, as a simple housekeeping matter,

Deleting the second sentence of Section 4, Paragraph D
of the expired agreement and inserting the phrase "in lieu
of Detective Differential" after the phrase "Detective
Supervisors shall receive a clothing allowance" in Section
13, Paragraph C (see Jt. Ex. 1, pp. 4, 12).

and states in support:

The above-referenced sentence of Section 4(D) is pre-
sently duplicative of and cross-referenced to Section 13
(C). The proposed modification of Section 13(C) would
ensure that the parties' explicit intent behind establish-
ing the detective clothing allowance, as stated in Section
4(D), is not lost in the course of making the housekeeping
change. Since there is absolutely no constructive purpose
served by maintaining this pair of identical contractual
provisions, the City's proposal to combine them is rea-
sonable and should be awarded.

The PBA expressed opposition to this proposal alleging it is more than
a housekeeping proposal. The Record does not contain sufficient evidence

"
to justify a change. Accordingly, it is AWARDED (Award No. 22) that this

proposal be denied.

(23) Personal Property (City Proposal No. 9)

Under the expired agreement (Section 17), the City is required to re-
place an employee's personal property which is damaged while in the line
of duty and not through the negligence of the police officer, without limit
on the City's financial Tiability. The City urges a cap of $50 on such
payments and cites comparative data in Mount Vernon and New Rochelle. The
PBA resists this proposal pointing out that it applies only to personal
property damaged in the course of duty and not through the negligence of

the police officer and that the City has not demonstrated any abuse of
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this Section nor any need for the change.

The City has demonstrated no practical need for this change. Accord-

ingly, it is AWARDED (Award No. 23) that this proposal be denied.

(23) List of New Employees (City Proposal No. 10)

The City proposes that Section 20 of the expired collective bargaining
agreement be amended to state that the list of new employees shall be fur-
nished upon request (see Jt. Ex. 1, p. 19; Jt. Ex. 3, p. 3). Although
Section 20 requires the City to supply a monthly list of new employees
hired, Chief Gleason testified that the City has not done so in the approx-
imately twenty years since he joined tHe Department. He added that the PBA
has never filed a grievance on this issue. The PBA has not controverted

this testimony. Accordingly, it is AWARDED (Award No. 23) that this pro-

A
posali is approved.

(24) Accident Reports (City Proposal No. 11)

The City proposes that Section 21 of the expired collective bargain-
ing agreement be amended to state that copies of accident reports will be
furnished to the PBA upon request. Although the City has been obligated
by contract to provide to the PBA two (2} copies of all accident reports
filed with the Department, the City has never done do and the PBA has
never grieved the City's noncompliance with Section 21's mandates (testi-
mony of Chief Gleason). Instead, the parties have lived pursuant to a
tacit understanding that the City will provide the PBA with a copy of an

accident report upon request (id.). For these reasons, the City submits
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that its proposal will simply conform the contract to practice and should

be awarded.

The PBA has not controverted this testimony. Accordingly, it is

AWARDED (Award No. 24) that this proposal be approved.

(25) Education (City Proposal No. 12)
Section 22 of the expired Agreement reads as follows:

Reimbursement to members of the Police Department for
approved courses relating to police science shall be made
so long as they receive a "C" or better grade, limited to
$1,500.00 for the police out of which an amount of $150.00
be subtracted each year from the $1,500.00 allowance for
the police education tuition fund in order for policemen
to purchase textbooks for the courses in which they are
enrolled. Such textbooks would remain the property of
the City and upon completion of the courses, such books
would be returned in the hopes of the formation of a
White Plains Police Department Library. 1If all of these

» funds are not used, the City will pay for a second course .
for a member of the force as long as he satisfactorily com-
pletes the course and received the "C" or better grade re-
ferred to above.

The City maintains that although the expired contract limited the
courses for which an employee could be reimbursed to "approved courses

relating to police science...," employees have submitted reimbursement
slips for courses such as music which are not prerequisites or even rele-
vant to any degree relating to police science (testimony of Commissioner
Dolce). The PBA opposes this change as a diminution of their present

working conditions.

The Panel finds the proposed restriction denying reimbursement to

all "electives" much too tight and not supported by comparative data.
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The restriction to “approved courses relating to police science" appears

reasonable and adequate to the Commissioners's purposes. It is AWARDED

(Award No. 25) that this proposal be denied.

(26) Exchange of Duty (City Proposal No. 13)

Pursuant to Section 24 of the expired collective bargaining agreement,
exchanges of duty must be submitted at least forty-eight {48) hours in
advance (Jt. Ex. 1, p. 21). The City proposes to restore this notice period
to five (5) days as it existed in the prior contracts (Jt. Ex. 3, p. 3).

In support of its position the City argues that the present two days notice
is insufficient and practical difficulties have arisen. The PBA resists
this proposal alleging that there should be no problem since the men cover
the post by exchanges.

~ The Panel finds the Record insufficient to justify a change in this
provision, which was set in prior negotiations. It fails to see any pro-

blem resulting from joint requests, which of necessity fill the siot.

Accordingly, it is AWARDED (Award No. 26) that this item be denied- -

(27) Section 25 on Notification (City Proposal No. 14)

Section 25 of the expired Agreement reads as follows:

Members of the department will notify the department
when they are out of town on vacation or when the depart-
ment is on alert or an emergency exists.

The City states:
This housekeeping proposal seeks to clarify the intent

behind the ambiguous language of Section 25 of the expired
collective bargaining agreement.
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The PBA opposes this proposal, asserting that the clause serves its

function in its present wording.

The Panel finds insufficient justification for making any change,

and AWARDS (Award No. 27) that this proposal be denied.

(28) Probationary Periods (City Proposals Nos. 15 and 16)

The City proposes an increase of probationary period for palice officer
appointees from fifteen months to 18 months, the imposition of a six month
probationary period for police supervisors above the rank of Sergeant,
and an increase in probationary period for Sergeants from three months
to six months. Thé City states that these proposals are needed to pro-
perly evaluate employees in all the ranks, that present periods are too
short, and that a probationary period is important for supervisors where

~

none exists. The PBA opposes these proposals as unnecessary.

It is noted that no comparative data was presented in support of these

proposals. It is AWARDED (Award No. 28) that they be denied.

(29) Recovery of Wages (City Proposal No. 17)

Section 33 (4) of the expired Agreement reads as follows:

It is understood and agreed that the City shall receive
sick pay reimbursement, sick pay or loss of wages reimburse-
ment, to the extent that the City employee has recovered in
an action whereby said employee has been paid or compensated
for loss of wages or sick pay reimbursement. In the event
of vehicular accidents while off duty, the City shall ad-
vance sick pay to the officer involved pending no-fault
payments, which shall be paid over to the City.
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The City proposes to amend Section 33 (4) of the expired collective
bargaining agreement to provide that the City shall be reimbursed by an
employee for any recovery, including workers' compensation payments, re-
ceived by the employee up tc the extent of the wages paid out by the City
while the officer is out on leave. The PBA opposes this change. Apparently,
the City seeks this amendment to overturn a contract arbitrator's award
which it considers unjust and a misapplication of the above-cited clause.
There may well be merit in the City's position. However, there is an insuf-
ficient basis in the Record to change a negotiated contract clause. Accord-

ingly, it is AWARDED (Award No. 29) that this proposal be denied.

(30) Holidays mandated by New York Law (City Proposal No. 18)

Section 10 (B) of the expired Agreement reads as follows:

In addition, any additional hoiidays mandated by the Laws
of the State of New York shall be paid in addition to the con-
tractual twelve (i2) paid holidays. Employees shall receive
payment for the additional holidays with the cash payment
for holidays in which the additional holiday falls.

T

The City proposes deletion of this clause, stating that its deletion

is justified by comparative date and that:

This provision serves only to provide employees with
the unjustifiable windfall of an extra day's pay for a
holiday or holidays outside of the collective bargaining
process.

The PBA opposes this charge as a lessening of its benefits.

The Panel notes that in regard to days worked, White Plains phas a

significantly longer work year than Mount Vernon and than the temporary
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work year in New Rochelle. Reduction of time off in White Plains is not

indicated as justified on an overall comparative basis. Accordingly, it

is AWARDED (Award No. 30) that this proposal be denied.

CONCLUBING REMARKS

[t is most unfortunate that the history of this Case has resulted in
an Award which is retroactive for most of its term. The fixing of salaries
and terms and conditions for the police collective bargaining unit in the
City of White Plains for the period from July 1, 1985 to June 30, 1987 is
long overdue. The period of contract and the changes in salaries and terms
and conditions of employment are hereby fixed in this Opinion and Award
pursuant to Article 14, §209.4 of the Civil Service Law. A1l provisions
in the expressed Agreement, not changed herein, are continued unchanged
in the new Agreement. Police protection is a most essential government
funéfion, and speedy implementation of this Award is in the best interests

of the parties and the peopie of the City of White Plains.

Respectfully submitted

T i /N/W

Theodore H. Lang, Chu1rman

STATE OF NEW YORK:
SS:
COUNTY OF NEW YORK:

[ hereby affirm pursuant to CPLR §7507 that T am the individual described
in and who executed this instrument which is my Award.

s //J

Theodore H. Land ~
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STATE OF NEW YORK )
) SS:
COUNTY OF NASSAU )

On this li day of January, 1987, before me personally
came and appeared Bertrand B. Pogrebin, Esg. to me known and
known to me to be the individual described in and who executed
the foregoing instrument and he acknowledged to me that he
executed the same, and further states:

I concur with the decision in all respects except disagrec
and dissent from the award of $50.00 clothing allowance
increase, because it represents an insupportable grant of
"something" for the PBA for taking part in the arbitration.
There was absolutely no evidence of need, nothing cited as to
costs or comparative costs presented by the PBA in asking for
nore in this area. Further, I note with dismay the neutral
nanelists' blithe statement to the effect that the decision of
Mount Vernon regarding its schedule will have to be considered
by White Plains. The concept of "comparability" in interest
arbitration is more than a mechanical computation of the terms
and conditions of comparable communities. The comparison is to
be tempered with reason, considerations of the community at
issue and its bargaining history, its operational needs and
overall terms and conditions c¢i employment. To imply, as does
tHe neutral panelist a woodenly mechanical process is to deny
to the parties the right to bargain their own agreement and
more importantly the right of the City to decide on basic
delivery of services.

)b

%HARD ZUCKERMAN
NOTARY PUBLIC, State of New York

No. 017U4732207, Nassau C
Commission Expire:




P.E.R.B, CASE NO: Ia 85-25; M 85-141

City of White Plains and the P.B.A. of the City of White Plains

The Employee Organization Panel Member's vote on each of the Panel's

Awards is as follows:

P.B.A. Proposal No. 1; Award No. 1 - affirmative
P.B.A. Proposal No. 2; Award No. 2 - dissent
P.B.A. Proposal No. 3; Award No. 3 - dissent
P.BR.A. Proposal No. 4; Award No. 4 - dissent
P.B.A. Proposal No. 5; Award No. 5 - dissent
F.B.A. Proposal No. 6; Award No. 6 - affirmative
P.F.A. Proposal Ne. 7; 2Award No. 7 - dissent
P.B.A. Proposal No. 8; Award No. 8 - dissent
P.B.A. Proposal No. 9; Award No. 9 - dissent
P.B.A. Proposal No. 10; Award No.1l0 - dissent
P.B.A. Proposal No. 11; Award No.ll - affirmative
P.B.A. Proposal No. 12; Award No.12 - dissent
P.B.A. Proposal No. 13; Award No.1l3 - dissent
P.B.A. Proposal No. 14; Award No.14 - dissent
P.B.A. Proposal No. 15; Award No.15 - dissent
City Proposal No. 1; Award No.l16 - dissent
City Proposal No. 2; Award No.l17 - affirmative
City Proposal No. 3:; 2ward No.18 - dissent
City Proposal No.4 & 8; Award No.l19 - affirmative
City Proposal No. 5; Aaward No.19 - affirmative
City Proposal No. 6; Award No.21 - affirmative
City - Proposal No. 7; Award No.22 - affirmative
City Proposal No. 9; Award No.23 - affirmative
City Proposal No. 10; Award No.23 - dissent
City Proposal No. 11; Award No.24 - dissent
City Proposal No. 12; Award No.25 - affirmative
City Proposal No. 13; Award No.26 - affirmative
City Proposal No. 14; Award No.27 - affirmative

City Proposal No. 15 & 16; Award No.28 - affirmative
City Proposal No. 17; Award No.29 - affirmative
City Proposal No. 18; Award No.30 - affirmative
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—

.‘ 4 -~
A W) 0 B
LAMIEL BRACCIO
Wolary Pubiic. Stato cf New York . 1 E,WQ‘*'{

MNo. 60-0320510 Q ] i
Qualified in \Westciicsier County, Empldyee Organization P
Term Expire= Merch 30, 197



Dissenting Opinion

City of White Plains and the P.B.A. of the City of White Plains

P.E.R.B. Case No: IA 85— 25: M 85-141

By: John P. Henry
Employee Organization Panel Member

The City in their presentation to the Panel made the focus of
their arguments in two basic areas.

One of the City's positions was that the Police Officers in the
City of White Plains are only comparable to the Police Officers

in the Cities of New Rochelle and tit. Vernon. This was based

on the fact that in the past P.E.R.B. Fact-Finders and Arbitration
Panels had used New Rochelle and Mt. Vernon as cocmparables for
White Plains.

The P.B.A., through the testimony and exhibits of Edward Fennell,
a municipal finance expert, demonstrated that over the past
several years the City of White Plains, at present and for the
forseable future, is by far more financially sound than either
the ity of New Rochelle and Mt. Vernon. The City never
contreverted Mr. Fennell's findings. The City did agree that

in the past Mt. Vernon and New Rochelle were used as comparables
for the City of White Plains, but did not provide data to prove
their position that Mt. Vernon and New Rochelle should be con-
tinued as comparable in 1985.

The P.B.A. on the other hand provided the data to prove that

Mt. Vernon and New Rochelle were no longer comparable through

the evidence and testimony of their financial expert. In add-
ition the P.B.A. presented evidence that the Police Officers of
the City of White Plains were more comparable to the Police
Officers in selected Villages of Westchester County. These
Villages were selected on a logical basis on information obtained
from the Westchester County Department of Planning:

1. Close geographical proximitv to the City of White Plains.
2. The median and family incomes in households were
comparable to White Plains. .
4. The ratio of Police Officer per housing unit was comparable.

5. The fiscal vear of the municipality was comparable
(the fiscal year of the selected Villages starts June 1,
the fiscal year of White Plains starts on July 1.)
Conversely the fiscal year for both New Rochelle and
Mt. Vernon starts on January 1.

The majority of the Panel in determining their Award in this instant
matter chose to use the Cities of Mt. Vernon and New Rochelle as
comparables. This Panel member must take strong exception to

that decision. :



The City argued, at the hearings, in their brief and at Executive
Sessions of the Panel, that all other City bargaining units,
including the Firefighters, had settled their contracts for a
salary increase of 6.5% effective July 1, 1985, with an additional
6.5% increase in salary effective July 1, 1986, with no other
changes in their contracts; the P.B.A. was only being greedy in
not settling for the same. The City argued further that in the
past there had been a "tandum relaticnship" between the City's
Police and Fire Department salary and if the "tandum relationship"
was broken by the Police it would result in dissatisfaction in

the Firefighters bargaining. The City further argued that the
other City bargaining units would be dissatisfied if the Police
received more than 6.4% per year. To this Panel member the

City's "tandum relationship" argument is an insistence on "parity"
(which has been found by P.E.R.B. to be not a proper subject of
collective bargaining under the Tavlor Law.) The “tancdum relation-
ship" argument of the City should not have been entertained by

the Arbitration Panel.

As for the City's position that all the other City bargaining
units had settled for the fiscal years July 1, 1985 to June 30,
1987 and the P.B.A. bargaining unit should have also settled for
the same; this position is ludicrous. Under the Taylor Law each
bargaining unit has the right to pursue the terms and conditions
of employment separately through collective bargaining. Each
unit's bargaining committee has ~a mandate form their members
to pursue certain issues, those issues vary from one bargaining
unit to another. To say that the P.B.A. has no right to pursue
their Jssues to Interest Arbitration because other City bar-
gaining units have settled on what the City offered i1s wholly
without merit.. Following the logic of the five bargaining
units in the City then there is no further need to negotiate
with any of the other bargaining units.

In conclusion, I, as the Employee Orgainization Panel Member believe
very strongly that the Interest Arbitration Panel is entrusted

with a g¢great responsibility, that they are mandated by Section

209.4 of the Civil Service Law to evaluate the evidence and testimony
presented to them within the parameters set forth in that law

cn a case by case basis, fully realizing that over a period of

time municipalities change and therefore each Interest Arbitration
is on a different set of circumstances as established to the
Panel by. evidence and testimony presented by the bparties to the
Interest Arbitration. The Award of the Panel should be based solelv
on the conditions that exist at the time of the Award.
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