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PROCEDURE 

The narties, bound by a collectively bargained agreement fcba] 

which exnired on Decemher 31, 1986 entered into neqotiations for 

a successor cba. Having failed to reach agreement bv utilizing 

the services of a mediator, the P8~ oetitioned the PRRR for 

comnulsorv interest aroitration on Pebru3rv 10, 1987. t<'ollowinq 

receiot of Resoonoen t' s ~eSDonse to t he Pet i t i on for COl1~ulsory 

Arbitr:;\tion Clnd unO:1 '1 determination as to the matb:.?rs to he 

submitted to comoulsorv binding arbitration, the PEPB designated 

the Trioartite Panel set forth lboV2 on ;oril la, 1987 to decide 

the issues to be nresented to the Panel. 

vi i t h the con c \l r r := nee 0 f t 11 e ~ e mbe r s 0 f the Pan e 1 and \v i t h the 

consent of the oarties, the ~hairman convened the ~Clrties on June 

S and June 24, 1987 for the ournose of mediating the disout2. 

Mediation having failed to resolve all of the ooen items the 

~atter was heard bv the Trinartite Panel on Wednesday, Se~tember 

2, 1987 at which time the narties, who had earlier oreoared 

briefs on the ODen issues, pres2:1ted ar'lu:nents th,'Oreon and 

otherwise oresented evidence necessary for the com)Jletion of a 

full record. Subsequent to the hearing the Chairman met with each 

of the members of the Tripartite PClnel senarately and thereafter 

on October ~th send tnem a coov of a )Jreliminarv draft of an 

arbitration alvard. lie has also 1'1et with the Panel jointly on 

december 2nd in an effort to clarify and attemot to resolve any 

differences between the members of the Panel. Delavs between the 

mediation sessio:1s held in June and the arbitration hearing held 

on Seote~ber 2nd and between the date the draft award wafs sent 

to the Panel an:] the date t:'e full P'3nel !-:let on necember 2, lCJS7 

were occasioned bv court aooearances and other obligations of the 
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arlvocate members of the Panel. 

APPLICABLE STANDARDS 

The following statutory provisions of Article XIV CSL, Section 

2C'J9.4 (as amended July 1,1977) shall control the riisnosition of 

th? m3.tters nresented to the Trinartite Panel for its 'lecisio!1: 

(iv) 3.11 rratters pre931te:1 to tiE r:ublic arbi traticn 
Parel for its determination shall b? decide::l bv a 
mjorib! vote of tre manCers of tte Parel. '11'E Parel, 
odor to a vote on any issue in disoute Defore it, 
shall, uoon the joint re'1uest of its two memters 
reoresentincj the oublic elnnloyer nn4 the emoloyee 
organizaticn res:B::'ti'P~v, refer tre iSSLES ffi::k to tl-p 
Q3rtie:; for furtf-er ffijOtiatioos; 

(v) tf-E o..lblic arbitraticn Pcn2l sffill make a jlEt am 
r~le determinatim of tie :Tatters in discute. In 
anivin:; at s...d1 c'letermiratim, t:h2 ParEl stEll s::ECi fy 
the tasis for its firilitT:js, takilTJ into ccnsiceratim, 
in ackli tion to any other relevant factors, the 
fa110:1] !'lJ : 

a. cx:mrarig:n of tre W2f:.y:s, h:urs aryJ a:rr'Iiticns 
of emoloyees involve"l in the -=lrbi tration 
]Xcx::Ee:lit'!J with tiE I~, h::urs, an:] o::nJitims 
of empl~nt of other emolovess nerformin~ 

similar skills l.JIT.3er similar workiflj amiticns 
arxl witl-j ae--Er (:!11P1CM3?5 gstErallv in wlic arrl 
'Jrivate ffilOloym31t in cxm:Brable CD1lmunities. 

b. t'"e interests ani v.elfare of th~ '"",-Dlic ;n1 t:.rE 
fim..rrial ability of th2 wlic emlc:J'Rr to my; 

c. conp:rris:n of o:xuliarities in rEg3rd to oth2r 
trcd:s or omf(,s.sioos, irclu3irq s::e::;ificallv, (1) 
hazards of emoloYT"'lent; (2) nhvsicdl 
qualifications; (3) e:Jucatioml 1LBlificatims: 
(4) ffi31tal '1lBlificaticns; (5) jcb tninin:j am 
sidUs; 

d. th2 terms of cnllECtive agr83n31ts mptiate:l 
b2tweelJ the parties in ttE mst lJrovidinq for 
exmE1S3.tion anJ frirl]2 l::J2rEfits, inclu.hrq, bJt 
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not limited to, the 0rovisions for s~lary, 

insuraI'l:E arrl retira:rent benefi ts, mec1ical ann 
~italiZ3tim l:Erefits, raid tine off arYl jet> 
93:Urltv. 

BACKGROUND 

The Orchard Park Pol ice D20artm?nt nrovides services to 

a~nroximately 28,C100 oersons living on 36 square miles said area 

including the Village of Orchard Park. The pnA reoresents 23 

police officers (including lieut,~nants and detectives) 

The ~arties have selected different co~oarison basis to lustify 

their demands (See (v), a. above). The Town relies on those 

nolice departments situated within Erie County which have been 

classi fied by the New York State Deoartment of Ci vi 1 Service as 

Tyoe R 001 ice de?artments. The cleoartments include: the TO'.-ms of 

Evans, llamburg, Lancaster, (Orchard Park) ;md VJest Seneca and the 

Villages of Der1e'N, Fast Aurora, Hamburg, Kenmore, Lancaster a:1d 

Blasdell. * 

* TIE 'Ioi-m's Exhibit E, vt1ich c:la9:xite:; tit! mliCE d=p3rtrrent:s 
set forth ~XNe, irdtrliDj (E.:n:iptims of )X>licies for relffiS9'J 
titre for lhion J::usi~, definitim:; of grieJan:J25 etc., lea"? 
recall, postinl, reassignment and transfer ::JOlicies, safety 
ora::i:iCES, rnana::JEmEnt rig,ts, lator rnaI"l3}...~ cnll~ittee3, lffive 
oolicys, le1]t.h of v.ork d3'{, work s:h:rlJ.k~, ovGrtirre \vork etc. 
shift nayment differentials, call reck nay aryl court the 
~tion, uniform allowan:::BS, mlichv am v;;catim titre, sick 
lffive, cxmn:ns3.tim for educational accomplishments, hB.'3.1t~ 

insurance, life insurance and retirement coverage, salary 
irclLding merit lHf, salary ircrel'B1ts, am \::age 531arv fails to 
l1ighlight these benefit levels in Blase-lell. The Panel has 
in:::nr)X)nte::l Blas:rl211 into its-12lilEratian, ro',..ever, sin::::e 
tlBt ',:oli02 dq:artrncnt is classifiED cn:nrdirYj to ttl? starrlarrls 
cE:m3'l CCl1lD3rable by t~ 'Tbwn. 
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The PHA comnares with the Towns of Cheektowaga (nooulation 

120,000, 130 oolice officers), West Seneca (ooDulation 50,000, 65 

oolice officers) and Hamburg (53,OCHJ nooulation, 55 oolice 

officers), all of which abut the Town of Orchard Park ano with 

th,~ Villaq-e of Lancaster (13,000 oooulation, 16 1)01 ice officers) 

clOd the Vi. llaqe of ~new (20,'300 ooDulation, 3CJ nol ice officers) 

arguing that the two villages are of comnarable size to Orchard 

Park. 

The nolice d2?artments ;:lpoearing in both compari.son basis inclune 

the Towns of vlest Seneca and Hamburg and the Villa'12s of Deoew 

and Lancaster. Clearly, the four police deo3rtments alJoearing in 

the comparison base of each side reoresents the smaller of the 

towns and two villages which have oopulations somewhat similar in 

size to Orchard Park's. There is an ar:lditional village and town 

'....hich hA.ve nooulations similar In SIze to nrchard Park. I E the 

Vi llages of Kenmore (l8,0WJ oC)t)ulation, 27 Dol ice officers) 3nd 

the Town o£" Evans (18,01(30, 18 pol ice officers) '",ere added to the 

four deoartments included i'1 the common comparison, a new base is 

created wr,ich with regard to the size of the !Jooulation served 

and the 5i 7,e of the 'JOlice Genartment, brackets Orch3rd Park. By 

excl ud i nq the TO'Nn of Cheektowaga, w:' ich has a pODula tion five 

times that of Orchard Park but bv including tile Towns of Hamburg 

artd;.;rest Seneca which aout Orcharn Park and the Tm·l'1 of Evans, 

the resulting comnarison base of six l)olice de'Jartments is the 

most comnarable base offered by hoth sides. (Towns of West 

S,~neca, l\vans and Hamburg and the vi lla'1e5 of Deoew, Lancaster 

and Kenmore) 

POSITION OF THE PARTIES ON THE ISSUES, DISCUSSION A..~ HOIDING: 
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(Note: Where a Darty is i~Gntified [i.e (Town)] and the other 

Darty is not listed under the oronosal, it may be assumed t~at 

t~at o~rty relects tne Dronosal and offers no counter, or relects 

the oroDosal and adoots the contractual status quo. vJhere neither 

Darty is listed it :nay b·e assumed that the language is beinq sc'?t 

forth for nurooses of clarifying a orevious aareement reached 

~tween the parties but Hhich the Panel felt clari fication \.;as 

required, i.e. Article XV, section 1, oage 21.) 

Where the ~arties were in agree~ent on an issue or where no 

substantive difference seDarated the oarties, the agreed uoon 

oosition is set forth below without rationale. The Panel 

unanimously SUODorts these areas where mutual agree~ent has been 

reach'2d in the arbi tration Drocess aneJ incorporates said 

agreements into this ooinion and award. 

Article 1, (Recognition) Section 1 (Town) Exclude nart time 

employees from the bargaining unit. Presently the recognition 

lanJuage is "•.. for all of its Police Officers in the unit 

comoosed of: 11 

The Town argues that the cba should exclude Dart time Golice 

officers. Part ti!'12 emoloyees are hired on a'i hoc basis largely 

to suoervise acti vi ties taki n9 olace in OrchareJ Park and shoulc'l 

not be required to hire full time Doliee officers to Derform 

rJuties which are essentially seasonal in nature. 

The PEA did not seriously OODOse the Tm.m' s orooosa1. 

HELD The lanquaqe of the recoqni tion clause shall be amendec1 to 

exclude oart time or seasonal emolovees. 
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A.rticle 3, (Grievance Procedure) Section 1 (Town) Restrict 

grievances to claims of violations or ~isinterpretation of the 

terms of the cba. Presently coverage is for "•.. any claime·j 

violation of this Agreement or any rules and regulations, 

includin') matters relating to \oJorking conditions, in effect over 

which the Town has control." 

This oronosal and the PRA proposal (infra) to adrl to Article 

XXVI II a Section 10Jhich clearly incorcorates nast practice into 

the Cb3 are inter related and in oPPosition to each other. The 

TmoJn r-,roposes limiting the language to the internretation of the 

cba. !dhile the nresent grievance c1efini tion extends oeyond the 

cba itself, nothing was offered to s,ow that the scope of the 

procedure has caused difficulties wi th the management of the 

police force or with the just and or07Jer resolution of dis;Jutes 

'dhich have been olaced in the grievance orocedure. For its part 

the PRA is well aware of t,e fact that arbitrators customarily 

resort to past nractice where ambiguities exist with regard to 

disputed language which is prooerly before them. Bv soecificallv 

adding the language sought by the PEA. the 2;l1ohasis to be :Jlacen 

on cast practice would be heightened. Given that past practice 

IS presently available under certain circumstances, to aid in 

the resolution of ambiguous language, no further enhancement of 

past practice is required. 

HELD The Town's !l,rticle III, Section 3 nrooosed change and the 

PBA's A.rticle XVIII proposed additional language are denied. 

Article 3, Section 2, Stage Two (Town) Grievances not resolved at 

stage One, "••• shall be reduced to writing, 'dithin five (5) days 

of the alleged occurrence of the qrievance •••". Presently there 

are no time limits for the submission of a written grievance .:.'It 
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Stage Two. 

The PH1\. acknowledges that the present orocedure does not ')romote 

the expeditious orocessing and/or resolution of lrievances. T~e 

parties are apart, not on the issue as to whether or not there 

should be a time li11i t for fi ling step two grievances, but on the 

extent of that time li~it. Five days strikes the Panel as 

unrealistically cumbersome particularly in light of the fact that 

the oresent procedure requires that the informal meeting set 

forth at Step one is to take place vdthin the ti;ne limit under 

discussion. A time oeriod of two weeks is an ap~rooriate and 

reasonable amount of til1e and will arovide ample time for a 

grievant to engage in step one discussions and to decide to 

forl1ally file a grievance after aopronriate consultation with a 

PRA reoresentative. 

HELD: T":1e language of Steo two of the grievance procedure shall 

be amended so as to provide grievants 14 calendar days within 

which to file a written grievance at stage two. 

The oarties agree to al1end the grievance orocedure in the manner 

set forth belovJ: 

The narties agreed that where grievances have been tentatively 

settled at Stage One, the terms of said settlement shall be 

discussed with the Chief of Police. 

Tlle oarties agreed that w\-}ere no resolution of a grievance has 

occurred at the conclusion of Steo two, the PEA's representative 

shall, within five days of the c1ate of the emoloyer's Step two 

decision, file a notice of aO'Jeal to Step three hefore the Town 

Board, said notice to contain a record of the orior proceedinqs. 
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Ten day:, ~0110wing its receiot of the notice of apneal, the Town 

Board shall schedule a hearing on the grievance, said hearing to 

take olace within 30 ~lays of the date of the scheduling. ~iithin 

five days following the elate of the hearing conducted by the Tmm 

Board, it shall render its written Jecision. Should the decision 

of the Town Board at Steo three fail to resolve the grievance, 

the P9A mav, within fifteen davs of its receiot of the Town 

[joard's jecision, serve notice unon the Town of its decision to 

a:::>peal the grievance to arbitration. 

The oarties agree:4 that they wi 11 identify the Ne'.., York PERR as 

the arbitration tribunal, renlacing the American Arbitration 

Association and that they will reluest a list of five ootential 

arbi trF.ltors Eor each grievance to be hearJ. The arhi trator shall 

be selected to hear the case shall be chosen by alternatively 

striking names from the list with the narty 'I'lininq a coin toss 

to be allowed to strike first. Each party may relect one entire 

list of ootential arbitrators supplied by PERR. 

Finally, it was agreed that for purposes of imolementing the 

griev:3nce orocedure, "days" meaTlS 'JJeek jays (l'Ilonday through 

Friday, except for holidays). 

Article IV, (Record of Discipline) Section 4-3-3 (PBA) "The Town 

will inde'Tlni fy and save ,harmless each Dol ice officer ,employe:'! by 

the Town, from any and all claims arising out of the nerformance 

oE (luty inclucHng negligence, Il'lillful torts, claims based UiJon 

violation oE civil rignts and claims made for o\1ni tive ~lamafJes." 

(Town) The Town will indemnify and save harmless each Police 

OfEicer, emoloyed by the Town, Erom any and all claims arising 

out of t~e oerformance of duty except that the Town shall not 
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indemnify a Dolice officer for Dunitiv'2 da'11ages arisinq out of 

willful and wrongful acts during the discharge of their duties as 

a Pol ice Officer. 

At nresent, indennification is available to PRA members through a 

resolution adooterl by the Town Roard on October 1, 1986 which is 

similar to the language orOOOst~ by the 1'own (Suora) 

Section 50-j General Municipal L3W (GtvlL) orovides: 

l." ...every town .•.shall be 1 iable tor, and shall assume trle 

liability to the extent that it shall save harmless, anv 

duly ap~ointed. police offic,~r ... for any negligent act or 

tort, Drovided sllch nolice officer, at th? time of the 

negligent act or tort comolained of, was acting within the 

scope of his emoloyment. 

2. ".•. a oolice officer .•• when within the geoqraphical 

limits of his jurisdiction, althou<]h excused from official 

dutv at the time, shall be deemed to be acting in the 

discharge of duty when engaged in the immediate and actual 

oerEormance of a public duty imDosed by la\<1 and such 'Jublic 

duty oerformed was for the benefit of the citizens of the 

co,nrnun i ty •.• " 

Section 50-k provides for the indcmni fication of employees of tho? 

City of NevJ York against inter alia "..•any civil action or 

oroceed i ng" 

The P3A demand would indemni fIt for puni ti ve damages and ,jamages 

arising out of a claim of a civil right violation as is presently 

provided for New York City police officers through Section 50-k. 
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The Town's prooosed language is more restrictive than the 

language In GML Section 50-j since the 50-j language does not 

restrict indemnification to non-negligent acts nor does it 

soeci fically orohibit payment for puni ti ve na'llages (AI th:::>Ugh a 

construction of the language coul~ be marie so as to restrict 

pay~ent for ounitive damages). Essentially tha coverage souqht bv 

the PRA extends coverage for alleged civil rights violations. 

~10 financial data was offered to show the cost of insurinq for 

the indemni fication sought by the Pl~A. The coverage re..lui red by 

statute is an obligation which the Town has a dutv to meet 

without regard to the collective bargaining orocess. Furtner, 

nothing was shown which unequivocally established that the 

nresent SO-j language does not in fact cover civil rights 

violations where they constitute a "neqligent act" by a police 

officer. In adJi tion nothing 'was offered to show tiHt, based UDon 

exnerience In the Town of Orchard Park there is a need for the 

coverage. Of the cbas offered in ev idence and TNi thi n tile 

cO'lloarison base, only the Village of Lancaster contract orovides 

the coverage sougltt by the PRA. Kenmore orovi,jes false arrest and 

i'TlOrisonment insurance. Inoe:nnification does not:lD'Jear in the 

cbas for the Town of Ha~burg, or the Town of Evans contracts 

aooearing in the comoarison base described above. 

Based on this analysis the SDecific coverage sought by the PBA is 

not 'v'arranted. However, the langu'3ge orooosPr1 by the To"m being 

less than that required by statute it is, 

HELD that the cba shall reiterate the language of Section S0-j of 

the Gi'1L wi th regard to indemni fication of 001 ice officers. 
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Article V,(Bill of Rights) Section 5-10-10 (Town) The Town 

oroposes to eliminate the orohibition against ad-ni:1isterinq a 

oolygraph examination to a bargai:1ing unit member for any re3son. 

Recause of ou:~stions of reliability, evidence of the results of 

nolY'Jranh testing are not admissible in courts of la"w. ~Jhile 

oolygraph test results are freely admitted into evidence in 

arbitration cases, the majority of arbitrators assign very little 

weight to the test resul ts.* 

*Lawson, Eric 1'7. "The Arbitral Resoorr.,e to Drug am lilcohol 
'P2stirq at the WorkDliYE," New York State Par Journal, ~bvenl:Er, 
1987. -----

The 901ygraph test is readily av::lilable and easily administered. 

To the lay oerson the oolygraph aopears to provide a ready 

indicia of guilt or innocence with the result th'3.t oersons '.·lno 

refuse to submit to a 00lygraoh are often assumed to have 

something to hine even though their refusal to be tested may be 

sanctioned by the contract or oy law. Accorii:1g1y, the 

availahility of Dolygraryh testing on a voluntary basis may work 

an injustice. 

since the Town has not shown an inability to conduct 

investigations without the use of the oolygraph test, and based 

on the analysis set forth above it is; 

HELD: that there shall be no change in the la:1quage of Section 5

10. 

;;rticle VI, (Comoensation), Section 1 (PBA) A salary increase = 

to 7.5% of the senior oatrol officer's current salary or 
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$2,0G5.65 for year one of the cba and 7.5% of the 1987 base or 

$2,200.57 for year two of the cba. 

(TOI.-Jn) The To,-m offers to increase compensation of bargaining 

unit members by 5% in each of two years of the cba. 

Com~ensation cannot be analyzed in isolation from the other 

economic demands which include oayment for briefing time, 

longevi ty aay, insurance prem iums, and cloth i ng allowance. In 

addi tion, demands seeking atidi tional time off 'llust be consirler2\] 

in arriving at decisions affectinq direct economic demands since 

where additional time off is granted the Town either looses the 

'lroductivi ty of the absent pol iC(~ officer or '11ust replace that 

officer with another officer at extra cost. Finally, demands 

which increase the benefits to aolice officers, their families or 

estates (i.e. vacations for police officers about to retire, 

diminution of benefits for a \\lork related injurv, conversion of 

unused sick leave days to terminati!19 Dolice officer or to his 

estate etc.) increase the cost to the Town for the services 

orovided by that Dolice officer and are orooerly considered 

within the context of direct econof1ic demands. \):1ere costs are 

involved with ryroviding benefits or where a loss of service 

results, there are economic considerations involved which must oe 

considered along with direct salary an) economic fringe bp-nefits. 

'\.t the urging of the Chairman of the PAnel, t:le parties atte'TIoted 

to reconcile the cost of the 13 major economic items being sought 

by the PBA. The PBA's estimate of t~e total increased cost of 

these items 'Nas 9.6% for 1987 and 8.9% for 1988. 

Gy way of a oreamble to consideration of the economic issues or 

those issues ~lith economic imolications the following observation 
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IS a~oroDriate; the unusually large number of ooen items hinders 

the Panel in understanding which issues the narties believe have 

oriority. Surely salary must be near the tOD of the list of 

imoortant items. However, because of the myriad of other economic 

items which have not ~een resolved or droo~,2d fro~ consideration 

the arbitration Panel finds it difficult to 'Hstinguisl-j betw22n 

benefits which the oarties dee~ of great significance and those 

of trifling imoortance, mere bargaining chios to which the 

oroponent attaches only strategic significance. The bargaining 

orocess envisoned by the Taylor Law is comnro'1lised w~ere these 

conditions exist. 

The Town has not argued an inabil i tv to oav. Both sides support 

their claims with cOffiorability arquments, the Town argui:1g on the 

basis of a oer cent age increase in salary and increases in the 

Consumer Price Index (CPI) and the pn,!,\ arguing on the ~asis of 

the relative oer die~Tl rates. 'rhe proner decision on the salary 

increase therefore, must turn on a comoarison vii th salary 

increases or salary levels attained hy police officers in the six 

police uni ts forming the comparison base here. 

The Town of 8vans oolice officers shall receive 5% raises In 

each of the next three years. 

'fhe 'fown of vlest Seneca has 4.5%, 4.5% and 5% salary 

increases schecluled in each of the next thre·e years. 

The Town of Hambur] was not included in the data 

The Village of Kenmore (now in a cba from 6/1/85 until 

5/31/88) will receive a 5% raise olus a 1% raise in Dece~ber 

1987. 
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The Village of Deoew has 6% raises scheduled for 1987 and 

1988 

The Village of Lancaster has an increase of either 3% or 

the incre3se in the Consumer Price Index, whichever IS 

greater, scheduled for 1987. 

vJhile it is difficult to average these increases ~Jrecisely, they 

a~pear to ~e arproximately 5% in 1987 and 5% in 1988. 

The PBA argues that Dolice officers in Orchard Park 'work a five 

-two schedule for a total of 260 days Der year, whereas pol ice 

officers in the Town of Hamburg !Nork 252 days and officers in the 

vi llages of Depew and Lancaster work 243 days ner year. The ?er 

,Hem rate l'JaLl in Orchard Park is ·8105.93 while police officers 

in the Town of Hamburg receive $120.80, in the vi 11age of Denew 

$116.17 and in the Village of Lancaster, 8115.27 (Comparisons 

wi th the other two towns and one vi 11age I,Jere not available.) 

The average Der diem naid in the three comparable communi ties is 

$117.41 or 10.9% more than the rate oaid in Orc:hara Park. The P8A 

states that its demand would raise the ner diem rate to $113.87 

therebv narrowing the gao between the effective wage oaid 

officers in Orchara P.:.:lrk. The PP,I\ also observes that the Der Jiem 

r.:.:lte is an accur3te way to measure other benefits such as court 

tLne, overtime pay and the holiday rate of Day so that even \"here 

these benefi ts aopear to be comparable wi th Orchard Park on the 

basis of the amount of time available or the rate ;)aid (Le. time 

ann one ha 1 f for overt ime or court time) the benef i tis less in 

Orcha rc1 P.:.:l rk because the Der diem rate underlyi n9 these 

calculations is less than in comparable communities. 
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\lhile the TO"'lOls offer of 5% would apoear to matcn average rer 

centage increases in com:lluni ties in the comnarison base it would 

do nothing to compensate 001 ice officers in Orchard Park for the 

fact that they work a longer work year than others In the 

cOffi:Jarison base (Keeping In :nind that data is available for only 

half of the communities in the comparison base). 

i"In increase of 6.5% at each step anr:3 level of the salary schedule 

[Section 6-1, (a), (b), (c) 1 in the first vear and an increase 

of 6% at each step ancl level of the salary schedule in the second 

year of a two year contract \oli II narrow the gao identi fied bv the 

PBA and is not substantially ~is0roportionate to increases 

?rovicleo in other cOl11munities in the com'Jarison base. (The 

increase Ivill 'Jrovide 1.5% in the first year and 1% in the second 

year as "catch uP" money or as money to comnensate for the longer 

,,'ork year.) 

HELD: There will be a 6.5% salary increase in the first year and 

6% in the second year of the cba as orovided for in the 'Jaragraph 

above. 

Article VI, Section 2. (PBA) Police Officers shall be oaid for 

ten minutes of briefing time orior to the start of their regular 

shift, at time and one half their regular rate of nay. 

(To'l1n) The Town is not willing to pay for briefing time. ~";here an 

emnloyee is required to work beyond an eight hour shift, because 

of briefing ti'1\e or for other reason the Pair Labor Standards Act 

(FLSA) requires that they be paid time and one half or that they 

be given compensatory time off (with limitations) at time and one 

half time off their regular rate. The Town is orenarecl to abide 
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by this orovision of federal law. 

Rriefing time, call in oay, overtime, in service training and 

~rticle X, Section 8 changes (extension of vacation) are all 

oroposals in which the Town either seeks to eliminate 

comoensatory time as an option to oaying officers ti~e a.nd one 

half or states that it will comoly with the FLSA regulations in 

reoly to PBA demands for overtime or comnensatory time. 

Except for briefing time, the other three oroposals set forth 

above are Town oroposals. The Town acknowledges its duty to 

comply wi th the FLS.lI.. and agrees that where emoloyees work beyond 

eight hours a day or 40 hours per week that they are eligible for 

time and one half payor comoensatory time calculated at time and 

one half, though with a ceiling as to the a.moullt of time \.oJhich 

~ay be taken. The parties agree that the aoolication of the ~LSA 

to public emoloyees is clouded. 

The Panel is unwilling to attem::>t to describe the ::>rooer method 

for aoolying the FLSA to police officers in Orc~ard Park who work 

overtime except to observe that \"here the manda.tes of that law 

are clear, they shall take orecedence over the L,mguag,e of this 

cba. Since no legal exigency exists which cor'1Oels a change in 

the language of the cba, with regard to the four orooosals under 

discussion here the Panel, 

HOLDS: that the existing language regarding briefing time, 

call in pay (Article VI, Section 3 [infra]),overtime, (Article IX 

Section 4 [infra]) and Section 8 (extension of vacation 

time[infra] ) 

Article VI, S,ection 3 (Call in pay), (Town) Eliminate the oDtion 
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wher'2by a Police Of ricer may elect comnens3tory time in lieu of 

call in pay. 

HELD: (see ~riefing Time above) 

,i\rticle VII, (Longevity) Section 1, (PRi\) Longevity payments of 

$150 annually shall be paid for each block of four years of 

continuous service sah1 improvement to be orovided in the first 

year of the cba. In the seco!1d year of the cba this rate will be 

raised to 8200 and shall be paid for each block of three years 

of conti!1'Jous service. Presently $100 annually is oaid for each 

block of four years of continuous s·2rvice. 

The Town estimates the cost 2 f the PBA proposal at .92% the first 

year an-) .64% the second year of the cba. 

The PBi\ offered a graph which described longevity pay:-nents made 

to the Towns of Ha'TIburg and }'lest Seneca anr-l the vi lla')es of Deoew 

and Lancaster, of the communities in the comparison base. ~y 

adding the Village of Kenmore (5 years = 835'3, 7=$40(3, 1~=$5(jC, 

15=$600, 20=8700) and the Town of Evans (5 years=$2(10, 10=$300, 

15=$450, 20=$55~J, 25=$(50) the comoarison base is completed. i\n 

analysis of this data indicates that Orchard Pari< lags behind the 

longevity amounts paid to other police deoartments oarticularly 

during the first 15 years. An increase of 850.00 to the 3nnua1 

longevity calculation will narrow the gao. The cost of this 

imr>rovement is far less orooortionately t'1an 'dould 1:>2 sU9tjesterJ 

by t~e Town's estimates of the cost of the nroDosal. Even if 

every Dol ice off icer received a $501.00 i ;T!nrovement in longevi ty, 

the average increase would be less than a quarter of 1 %• 

.i\dditional imorove:nents, such as shortening the neriod of time 

required to receive longevity payments shall await another round 
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of bargaining. 

HELD: Annual longevity payments shall continue as before, exceot 

that the rate shall increase in the first year of the cba to 

$150.0n 

Article IX, (Overtime) Section 4, (Town) The Town seeks the 

elimination of all comoensatory time. 

(PRA) wnere compensatory time is taken instead of pay for 

overtime worked said tine shall be com~uted uoon the basis of 

time and one half. 

HELD: (See Briefing Ti~ above) 

Article X, (Vacations), Section 1 (PBA) Police officers 

comnleting ten years of service shall hFlve four weeks of vacation 

each year and Officers comoleting fifteen years of service be 

orovded wi til five week of v.,cation each year. Presently Officers 

must comolete twelve years of emolovrnent to 1:>-2 eligible for four 

weeks of vacation and eighteen years of em~loyment to be eligible 

for five weeks of vacation. 

The Town estimates the cost of granting the pnA's vacation 

proposal to be .16% in each of the two years of the cba. 

Exce:Jt for f.vans, which grants four weeks of vacation '3fter five 

years and Lancaster, which grants four weeks ,:lfter 11 years, the 

other four com:nuni ties in the comoarison bas:? all qrant 4 weeks 

of vacation after ten years of service. On the issue of the years 

of service required to )).e eligible for 5 weeks of vacation, the 

comoarison base is much closer to the current practice 1n 
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Orchard Park. Given that consideration ~ust be given to the 

additio~al value of time off in Orchard Park because the work 

weeks are longer on average than in the comparison base (see the 

discussion on salary), the decision to reduce the number of years 

required to take four weeks of vacation shall be delayed until 

the second year of the cba. 

HELD: Effective in the second year of the cba, oolice officers 

shall be eligible to receive 4 weeks of vacation after ten years 

of service. 

Section 2, (pnA) Police officers shall be allowed to bid for 

vacations during the last week of the calendar Y'~ar wfv:>re said 

week laDs over into the new 'lear. Presentl v tf1e demand of the PB/\ 

reflects the practice. The cba is silent on the matter. 

HOLDING: Police officers shall be allowed to bid for vacation 

time during the last week of the calendar y:?ar where said week 

laos over into the ensuing calendar year. 

Section 5, (PBA) Three Police Officers and one lieutenant shall 

be allo"Jed to be on vacation at the same time. Detectiv2s shall 

not be considered for nurposes of apnlying t~is limitation. 

Presently no l10re than two Police Officers and one lieuten;3.nt m::ty 

be allowed on vacation at one time. 

Civen the lar~e number of other onen and unresolverl items 

nresented in interest arbitration, the Panel does not feel that 

it can address this issue. Ouestions concerniw1 arJequate 

coverage, the nature of the services being orovided and other 

matters upon which no data ',-Jas submi tte(] but which are relevant 

to this matter leave the Panel with no choice other than to 
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oreserve the s ta tus quo. 

HELD: Denied. 

section 5 (Town) Police Officers shall submi t vacation requests 

on "Jovember 1st of each year. Presently reiluests shall be 

suhni t ted on December 1st. 

The Panel aooots the same reasoning here as in the PSI'. ,-1211ano set 

fort:1 3bove na;-nely, the multi))l icity of otf1er ooen ite'TIs and a 

1earth of data on this oroposal suggest that it is not of 

compelling interest. Therefore the orooosal is, 

HOLDING: Denied. 

Section 7 (PBA) Police Officers shall bid their vacation in 

incre'TIents no larger t~an two weeks. Presently this Section 

regards the interval within which Police Officers must bid their 

v'-lcation requests. 

Tr12 Panel has denied orooosals which would alter t l1e 'nethod of 

bidding for vacations (infra, supra) excent where there is an 

existing ?ractice. This prooosal however, does not affect 

questions of coverage but rather increases the possibil i ty that 

less senior officers will have an 0900rtuni ty of bidding some of 

their vacation time into the more desirable vacation Deri~ls of 

the year. \,:rhile the orooosal creates some administrative 

inconvenience, that burden seems slight It/hen compared with the 

benefits to the Dolice officers. 

HELD: Police officersshall bid their vacation requests 1n 

increments which shall be no larger than two \',leeks. 
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S2ction 8 (Town) El iminate the reference to cO:11'Jensatory time. 

Presently the Chief may at his discretion extend VAcation oeriods 

by one or two days if the affected Police Officer has 

comoensatory time. 

HELD: Denied. (See Briefing Time above.) 

Section 11 (PR.II,) Police Officers who intend to retire and have so 

notified the Town may elect to be oaid the value of their 

vacation time instead of taking this time off. The vacation time 

worked will be oaid at the rate of time anCl one half. vJhere no 

retirement follows the implementation of these options, the 

Police Officers shall reimburse the Town one third of the money 

oaid to them. 

The PBA argues that this orooosal will increase retirement 

benefits by enhancing the final year's salary. T'1e P;;\nel 

seriously doubts if the proposal, if acceoted, would be aoorove:::l 

by the Policemen's and Firemen's Retirement System as a valid 

increase in the final year's salary of a retiring oolice officer. 

The PBA cites the City of Guffalo and the Town of Cheektowaga as 

communities which provide the benefit sought here. Neither 

community is within the comparison base being utilized in this 

interest arbitration. Given improvements being made elsewhere in 

the cba and without much greater substantiation justifying this 

demand, the Panel shall, 

HELD: Deny the orooosal 

New Article X Section. Police Officers may use their vacation 
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time one day at a time Hi til a cap of five days of such use in the 

first year of the cba and a cap of ten days of such use in the 

second year of t~le cba. 

For the reasons set forth in proposals regarding ~rticle X, 

Section 2 and in Town's Section 5 and PBA's Section 5 (suora), 

the ')roo05al is, 

HELD: ~enied. 

I1rticle XI, (Holidays), section 1, (PBA) One additional holiday 

s~all be granted. At nresent there are blelve holidays available. 

Of the six comnuni ties in the comparison base, five grant 13 oaid 

holidays ner year. An additianal holiday achieves oarity an r ] 

shall be provided in the seconrl. year of t'1e cba. 

HELO: There shall be one addi tional ho lid.av which shall become 

effecti ve in the second year of the cba. 

Article XII ('1edical Insurance), Section 4. (Town}i'I,.s of J::muary 

1, 1987 any additional nremiurn costs for health insurance shall 

be borne by the Police Officers covered. Presently the Town oays 

for the full costs of medical insurance. 

The Panel recognizes that health insurano= costs continue to rise 

at a raoio rate. ~here emoloyees do not contribute to their 

health insurance coverage, the full value of the coverage may not 

':Je fully aporeciated. HO'..,rever, every com:T1uni ty in the co:noarison 

':::lase ljrovides 10(1% health insurance coverage for both emnloyees 

and dependents. ~'Ti thout a substantial gain in benefits being made 

elsewhere in the coa, a gain not achieved by police officers 
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working in co~munities in the comnarison base, there is no 

justi fication for imoosing the car:> on health insurance ,.;hich is 

beinq sought by the Town. 

HELD: The oroposal is denied. 

Section 4, Ne,,! section, (PBA) Officers retiring after January 1, 

1987 shall have the health insurance available to them as of the 

date of retirement provided for them after retirement until thev 

reach age 65 unless coverage is secur~3 from their soouses or is 

orovided by another employer, at \yhich time the coverage 

provided by the Town will be susnended. 

The comnarison base shows that three communi ties orovide 100% of 

the health insurance cost for retirees only, one ~rovides 75% and 

one provides no coverage at all. One, like Orchard Park, orovides 

for the conversion of unused sick leave into its cash ,equivalent 

for the puroos? of purchasin(J heal th insurance follO\.;ing 

retirement. 'I'he coverage for deDendents of retir,~d Dolice 

officers, among the comoarison base cO[l1'TIuni ties, varies widely; 

three nrovide no coverage at all and the remainder r:>rovide 

scattered coverage. 

The Town contends t'lat the nresent system should 002 preserved. 

'I'he Town argues that the present system encourages 001 ice 

officers to conserve their sick leave days during their fJeriod of 

active emnloyment knowing that unon retirement, their 

r:>arsimonious use of the sick leave days will rebound to their 

benefit through the purchase of insurance at retirement. 

Justification lies for oroviding health insurance for police 

officers who retire from service from Orchard Park {, i.e. do not 
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enter service elsewhere where they would become members of the 

State Policemen's or Firemen's retirement system}, but not for 

their depenricnts. In granting this oroposal, the Panel ~lso 

simultaneously strikes that portion of ,l\rticle XV, Section one 

which provides for the ourchase of h,?alt;, insurance by retir2t~s 

with the cash equivalent for their unused sick leave days, except 

for the Eollowing condition. Retired oolice ofEicers may use the 

value of their unused sick leave days, as of the date of their 

retirement, for the sole nur~ose of Durchasin9 sunolemental 

h?alth insurance for themselves from age 65 fonvard. 

HELD: EfEective with the second year of the cba, oolice officers 

who reti re from the Orchard Park Police deoartment and \'"ho rio not 

enter the service of anotner employer where such service 'rJould 

make the officer eliCJible to partici~ate in t;le New York State 

Policemen's and Firemen's Retirement System, shall have their 

individual health insurance premium cost Drovided Eor by the Town 

until such time as they reach the age of 65 or ::'lie, said coverage 

to conti nue unless the affected oEficer has ava i lable to him at 

no cost, equivalent coverage, in w11ich C3.se the Town is relieved 

oE the duty to ~ay for the health insurance coverage. with t~e 

exceotion noted below, the orovisions oE Article XV, Section one, 

which relate to the purchase oE health insurance for retired 

~lice officers, shall be stricken from the cba. The excentio~ is 

that police officers shall have available the value of their 

unused sick leave days as of t1-Je date of their retireMent for the 

!)urchase for themsel ves, a t age 65, sup~lementa 1 hea 1 th 

insurance. 

}\rticle XIII (Life Insurance), Section 5 (PRA) The Police 

Conference of New York shall provide a 850,000 life insurance 

~licy on eac~ ;;J.ember of the bargaining unit with the Town ~aying 
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the full pre~ium cost. Presently the Town orovides a 810,000 

nolicv at no cost to the emoloyee. 

The insurance sought by the PR~ costs $252 annually, or assu~ing 

that the rresent 810,000 coverage is one fifth as exoensive, an 

arklitional cost to the Town of $202.60. This would adn an 

additional .7% to the cost of the senior oatrol officer's 1987 

current salary. within the comoarison base, Deoew provides 

$25,000 1i fe insurance coverage, Ha'1lburg $20,000, Evans $10,000, 

Kenmore $20,000, Lancaster $10,000 and Lancaster provides a lumo 

SU'll of $749 for the purc~ase of all insurances for their officers 

(exceot, the Panel assumes, the purchase of health insuranc,e). 

The date shows t~at there is a ~odest discreoancy between t~e 

communi ties in the comoarisons base and Orchard Park, wi th regard 

to 1 i fe insurance coverage, that discreoancy is not of :1 

nrooortion which requires coverage at the level sought by the DnA 

to recti fy. 

HELD: The Town shall provide $20,000 worth of group, term life 

insurance, said increase to become effective in the second year 

of the chao 

Article XV ( Sick leave) Section 1, The parties have agreed that 

only Police Officers (Not nermanent emoloyees) shall have the 

right to accumulate and use sick leave. Presently oermanent 

em'Jloyees may accumulate and use sick leave. 

Section 1 (PBA) Tn the first year of the cba sick leave mav be 

accumulated to a l1axi'llum of ~ days and in the second year the 

ceiling shall be raised to 236 days. At present no more than 2()(3 

days may be accumulatej. 
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T'r)e followin:::! ceilings are in place for the accumulation of sick 

leave days wi thi n the communi ties wi thi n the comoar i son base: 

f)eoe'/l, 220, Evans, 150, HAmburg 300', Lancaster, 288, Hest Seneca 

324, Kenmore, Unlimited. T!le Pomel notes that, ;:mrsuant ""ith the 

holdinC) in Article XII, Section 4 (NeH) (Suora), where a 

significant reason for the preservation of sick leave :Jays hels 

been eliminated, the value of ~aving the ri0ht to accumulate 

large nu~bers of unused sick leave days has been reduced. 

'Jevertheless, banks of sick leave days have value durin=} the 

police officer's days of active service since they orotect 

against the possibility of a loss of income resulting from 

serious injury or illness. A modest adjustment is warranted. 

HELD: In the second year of the cba, officers shall be allowed to 

accumulate their unused sick leave days to a maximu~ of 210 jays. 

Section 5, (PSA) \1here a work related injury occurs the affected 

Police Officer shall have no diminution of benefits arising from 

his absence from work, said orovision to be supplemental to an:J 

in addi tion to the provisions of Gm, 207-C GlVlL. At oresent only 

~:,:~:tion 207~ GI<1L controls. 

As a consequence of court decisions and arbitration awards, it is 

aooarent that Section 207-C G~L limits benefits to wages, salary 

and !lea 1 th insurance to emoloyees ·""ho suffer on the job 

disabilities. Additional benefits may only be orovided to 

affected emolovees through the cba. As a consequence of the 

contract remaining silent on the matter of its aoplication to 

emolovees who are injured on tne job, those emoloyees receive 

fewer benefits t~an emoloyees who are disabled outside of the 

SCODe of their emoloyment. 
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The members of the Panel discussed this matter at considerable 

length. The Town argued that a orovision requiring that emnloyees 

injured on the job receive not only their Section 207-C benefits 

but also the benefits available to emoloyees injur~l ofE the joh, 

would remove the Town's rig'lt to negotiate the provision and/or 

would render the benefits available to a 207-C beneficiary, u~der 

the contract, unclear. The P3?\ arqued on the grounds of basic 

fairness, stating t~at an emoloyee injured in the line of duty 

should receive no fewer benefits than an employee injured off the 

job. It is difficult to unrlerstand the TOI.'m's rationale. 

Accordinqly it is , 

HELD: vJhere a work related injury resulting in disabil i ty occurs, 

the injured employee shall have available to him, in addition to 

the benefits provided by Section 207-C of the G~1L, all other 

contractual benefits which 'Nould have been available to him h'::ld 

his disability arisen off of the job. 

Section 6 (Town) The Town proposes eliminating the current 

orovision which grants uo to three days of absence per year for 

illness in the immediate family. 

Changes sought by the Town ::mel the P8A regarding Section 6 and 

the a,:lcli tion of two new Sections 7s are not warranted. iNhere an 

existing benefit is oroposed for elimination (as characterizes 

the Town's position with regard to Section 6) or where new 

qeneric :natters are oropose-l for incorooration into the cba (as 

both the Town and PBA pronose with regard to the new S2ction 7s) 

a heavy burc]en rests on the prooonent of the changes to show why 

they should occur where the parties themselves have not been 

able to agree to changes of this nature (as opposed to increasing 

or re':1ucing a previously negotiated benefit). This is a cautious 
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80sition but one \<lhich must orevC'l.il if ::>arties engaged in 

collective bargaining are to be encouraged to successfully 

negotiate as many items as possible. The Taylor La,,, eX8ects 

this result. T:-Je oractic'e of triparti te arbi tration oanels should 

not undermine the :)01 icy of the law. 

HELD: The ::>rooosal is denied. 

Section 7, Ne:.v Section (PBA), In the first year of the cba, unon 

the termination of emoloyment or death of a Police Officer t:le 

Officer or his estate shall be oaid the value of 25% of all 

unused sick leave days. In the second y·ear of the cba t'1e 

conversion shall be raised to 45% of the value of the unLlsed sick 

leave (lays. 

HELD: The orooosal is denied (See reasoning at Section 6 above). 

New Section 7 (To\,m) A Police Officer on sick leave shall remain 

confined to his domicile for 24 hours exceot for necessary trips 

to attend to his illness on the date of his absence from work 

unless he shall have been given oermission to leave by the Chief 

of Pol ice. 

HELD: rrhe pro'Josal IS denh:~('.l (See reasoning at Section 6 above.) 

Article XVI (Personal L,eave), Section 1 (PRA), Barqaining unit 

members shall have 4 days available as personal leave in the 

first year of the cba and in the second year shall have 5 days 

ava i lable. Presently there are three JeWS avai lable. 

The communities in the comparison base 8rovide the following 

aggregation of oersonal leave davs: Deoe\~, 5 days, F.vans, 3 days 
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unused to sick leave, ~amburg, 4 days, Kenmore, ~ days, 

Lancaster, 2 days unused to sick leave or converted to cash, (\lest 

Seneca, 4 days unused to sick leave. 

An imorovement in oersonal leave days is justifi2rl by the 

co~oarison which shows that the number of jays of oersonal leave 

a.va ilable in Orchard Park is 'lenerally of L?sser val ue tt1an in 

the b~se communities (Where, as in the case of Gancaster a~d 

~vans, the same or fewer days are available for ?ersonal leave 

but those days if not utilized for oersonal leave, -nay be 

accumulatPd as Dersonal leave.) 

HELD: In the second year of the cba, members of the bargaininq 

unit shall have four days of personal leave available, said days 

to be non-cumulative and subject to the restrictions otherwise 

found at Sections 1,2 and 3 of Article XVI. 

l\rticle XVII (Death in Fal1ily), Section 1 (Town) 7\ maximum of 

four consecutive days of leave of absence with pay shall be 

available to Police Officers arising from the neath of members of 

the Officer's immediate family but shall not 02 available because 

of the rh~ath of brother, sister son or daughter in laltl. presently 

these ?2rsons are included in the excused absence cateJory. 

The Panel ct")olies the reasoning set forth above (At lI.rticle XV, 

section 5) and, 

HELD: Denies the oroposal. 

Article XVIII, )~on 2ivil Service vacancies), Section 2, (PSA) 

,,"ollowing service of twelve months as a cletective, the incumbent 

shall not be removed from service as a detectiveexcent for cause 

30 



or the abolition of th~ oosition. Presently tenure for 0etectives 

is not mentioned in the cba. 

As a result of legislation 0assed three years ago, detectives 

\'I1ere grant>~d t?nure after thrc~e years of satisfactory service. 

The PRA a~mits that there has never been a rroblem Whereby 

qualified cletectives have been denied tenure without just cause 

or have otherwise been caused to suffer a diminution of their job 

status wi t'1out cause. They argue hov"ever, that addi tionAl 

orotection is required to guard against the oossibility that anew 

and less sanguine administration will assume the reins of ~ower 

in Orchard Park and then oroceed to run amuck wi ttl the careers 

and fortunes of detectives orior to their gaining a safe tenure 

haven. The Panel is not convin22d that the magnitude of the 

oeril, if there be any peril at all, is such as to justify the 

demands of t:le Pf3A. Therefor,e, nartl y as a resul t of the 

philosophy set fort!) at Article ';0/, section 5 above and nartly as 

a result of the vie,,, that the existing :;tatutory orotections are 

still in their infancy and have not been given a f3ir cnnortunity 

to 'VJOrk, there is no basis to supoort the rnA's cJ,e;nand. 

HELD: Th,='[Jroposal is c1enie']. 

Article XXII,(In Service Training), Section 1 (PRA) Where in 

service training is required and takes Dlace outside of om 

Officer's regular duty hours, they shall be raid at the rate of 

time and one half. Presently the rate of pay for such training is 

straight time pay. 

HELD: Pursuant to the reasoning first found at Article VI, 

s,=,ction 2 (Rri>efing time; the To,m agrees to abide by the 

provisions of the FLSA), the rroDOsal is deni~l. 
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;;rticle XXIII, (Clothing Allowance) (Town) The Town Llay sU,aoly 

(enumerated list of clothing) Presently the Town "shall" 

suonly•.. 

The 'rown ?rODOSes substi tuting ""lay" for "shall" wi th regard to 

both Clothing Allowance and Equipment Allowance (infra). The 

Town's concern aonears to be that the existing language might be 

construed by em arhitrator literally with the result thi3t 

reolacement clothinq and e:ruiDment, including 3mmuni tion, could 

be required before an actui3l need for renlacement actually 

arises. The present language for both Drovisions states 

"••• reolaced by the Town when deemed necessary by the Ch ief of 

Police", and ".•• ret)lacen '.<1hsn dee,ned necessary by the Chief of 

Police." It is difficult to imagine how the verb "shall" could be 

more eff(~ctively modified than with the existing lrmquage. 

HELD: The 9roo05al is denied. 

Section 3, (PSII,.) In the first year of the cba the sUlJt)lemental 

clothing 0.llow0.nce shall become $275 and in the second year of 

the cba that rate s'1all be raised to $300. Pr8sently the rate is 

$200. 

Of the communities in the comoarison base, the follO\-1in'1 

orovisions for suoplemental or annual uniform allowances are 

found: Depew, 8800, Evans, reolace as needed, HaLlburg, $200, 

Kenmore, replace 3S needed, $150 cleaning allowance, Lancaster, 

8600, ~est Seneca, $600. On the basis of this comoarison, an 

iLlorovement is justifiei. 

HELD: In the second year of the cba the annual uniform allowance 

32 



shall be increased to $250.00 

Article XXIV (f,quioment Allowance), Section 1 (Town) The Town may 

suonly (enu'11eri1ted list of 2Iluioment). Presently the Town "shall" 

oer man per month" stricken. 

HELD: Denied (See reasoning at Article XXIII [supra]} 

Article XXVII I, (p~iscelldneous Provisions), Section 4 (P8i"1.) The 

agreement shall "•••suoerseded conf lict i ng rules, regula tions or 

practices heretofore existing but that estal;Jlished practices not 

cover~ in the agreement wi 11 continue in force and effect-" 

HELD: Denied ( See reasoning at Article XXIII [suara]) 

)\rticle XXIX (Duration) The narties agree that the cba shall be 

of two years duration. It is the further HOLDING of the Panel 

that except where set forth to the contrary, all decisions shall 

be retroactive to January 1, 1987. 

All other items upon which the parties have reached tentative 

agree~ent are incornorated into this award by reference. 

SIM-1ARY 

Benefit i:-nrrovements in si:llary, longevity, vacation, holiday, 

life insurance, and clothing allowance will cost 7.42% in the 

first year and 6.47% the second year for an average increas~ of 

6.94% for each of the two years oE the cba. Not factored into 

these Der centages are the costs for health insurance Eor 

retirees or the additional cost of the personal leave day since 

the Panel could not estimate the utilization rate of these 
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• 
F~3q. ,Ant~ony D2M~rie, 

bCI10.!'i t::-;. TI: i~~ to ;j:} l1ot,?d hO,..h?V2r, ttv.'lt the i'ilOrOVement of the 

;F>'lll:h i n~; ~lr..-~ QC2 for r:~ t i r(~·'2S a 1 GO -.;; llbs t"m t i a 11 y n~~:111c2S the 

'['o\,m',.; li.:lbilit; [ot: conv2rtin:J \lnu~;:~d :::ick l:~.:W[~ .J(l\!~:; into th'2ir 

cas;') ;;Y'lL11 va12i1t for t.~)2 !'Juroos::- of rurc1VJsinq ~;id:: leave covE2raqe 

upon rr.:: t i f?rnen I:. 

r:~;r~, Ernnloy'?e 1<2:Jr::~;;c~il[:ativ~·~ tHYl :Jo::.;,.~:)ll Pilryl.1z;;:0, ESG., l':mq1.oyer 

r'2:::>re:,;cntZ1tive ,Jo lv::rc:by ,l.:::,nowled::j'2 ;:md iJffir:n t:nt, havinq b2(~n 

cluly (J()'joirJte~') oursu:lnt wi.t~ Article XIV, r:SL, Section 209, Ii, 

(c) (i), i11K: lvwin(J conJl.lcteJ !F?arin']s on all ;\li.,tt·2rs certi fied to 

b9 in dis:,utc: ilS nrovi:Jed for by Sr-?ction 20.9,4,(c) (v) and Pint 

205.[: nnd :~n5.9 of. ttl:? nlJlp.~;, :nak(~ this our unimirnous -3\'Ji1rd I"ith 

resoect to:'111 i":;St12'-~ save thOS'2 snecificClJ.l'l id'2ntified below 

Llpon ':,hic\') i.:l P,;m<~l l"1'2iTI))::?r h~~; diss'~nt/:'!d from a :najori ty vote of 

tile Pi.1n'-?l. 

he siqn2d the same in my 

~)re~)t2nCe • 

~;U:;I~.N M. SI\lITIi
 
>;0tarj ;'3j:.IC, ':.:.~~~ :")1 1'~G'~ '(or,
 /t~M\!r~ tjit, 

Except '.-lith t"'2C)::Jr(] to the [oUo\-lin:) m.:ltters uqon ',.,hich a tHssent 

is (;}l1t2c:::cl and where a clis:;ontinq o()inion may be Gl1terecl and 
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On this 

me l\n thony Dci"lar ic to me kno'1l1 'lnd !(nO~im to "l!.~ to )X~ t"1,.? r)'.:!rCjorl 

vlllo executed the [oregoilTJ instrLH'1:mt, &1'1 h.? si'ln?~l tho' :,a·n·:~ in 

my [.:>resence. 

HARRY T. DIXON, JR. 
Notary Public, State of New York
 

Qualified In Erie Co.unly /-<;>
 ~T~ My Commission Expires 2,./( 7 10 r· fC2..c:"c.-) .
 
Notary PublIc
 

.Joseph Ran:::l()7,zo, r:SC!., r;;;n?lover R00re;,=ntativ~ 

Except wi th regarr'l to th2 folloltlin::J ;<10:1l:l:'2r5 upcm t.-:hich cJ diss,~nt 

is entered and where a dissenting oGinion may be entered and 

attacheJ herel'lith. 

On this 

m2 Joseph ranclcJ7.zo to me knolt,l11 and ~nOi'lO to en,? to be the ;i"?c:;on 

IT¥ t;Jresence. 

Notary rublic 
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LAW OFFiCES 

DIXON, DE MARIE AND SCHOENBORN 
A. PROFESSIONAL CORrORATION 

HARRY T. DIXON 
930 CONVENTION TOWER 

ANTHONY J. DEMARlE" TfLEI'II0NE, 656-0024 
43 COURT STREETJOSEPH Dr-MARIE	 AREA CODE' 716 

DANIEL L. SCHOENBOrnl	 BUFFAl.O, NEW YORK 14202 
·AlSO AOMITTED IN FLORIDA 

THOMAS E. WOJTASZEK 
••AlSO ADMITTED IN MICHIGAN 

MICHAEL T. HAGELIN 

MICHAEL B. DIXON 

HARFlY T. DIXON JIl.	 December 7, 987 
JII.I. LYNCH DI8LASI" 

Joseph L. Randazzo, Esq.
 
210 Firstmark Building
 
135 Delaware Avenue
 
Buffalo, New York 14202
 

Eric W. Lawson, Jr., Esq.
 
420 Linwood Avenue
 
Buffalo, New York 14209
 

Re:	 Orchard Park PBA and Town 
of Orchard Park 
PERB #M86-434 
IA 86-31 
Our file #93-1 

Gentlemen: 

I am enclosing to Mr. Randazzo four copies of the 
Opinion and Award in the above matter, which I have executed 
and have had notarized, and in which I have joined in the 
conclusions of Mr. Lawson. 

This letter will confirm that the Opinion and Award 
contains an omission and a typographical error, which I expect 
both Mr. Randazzo and Mr. Lawson are agreeable to correct. 

Mr. Lawson advised me by telephone, on December 4, 
1987 that the Opinion and Award should contain a provision 
whereby the parties are directed adopt a modification to 
Article X, Section 5 which will provide that detectives will no 
longer be included in the number of officers allowed on 
vacation at a time. 

It is my understanding that this change is acceptable 
to the Town since the absence of a detective does not reduce 
the patrol force, anyway. 

The Opinion and Award contains a typographical error: 
Article XV, Section 1, should read "220" instead of "210" so 



Joseph L. Randazzo, Esq. 
Eric W. Lawson, Jr., Esq. December 7, 1987 
page 2 

that officers can accumulate 220 sick days, beginning in 1988. 

Based upon the telephone conversation I had with Mr. 
Lawson, I can assume these changes are contained in the Opinion 
and Award, but if Mr. Randazzo has any problem with them we can 
meet and discuss them. 

While I have not dissented to any of the holdings of 
Mr. Lawson, I do not agree with the reasoning on Page 11, 
regarding the scope of General Municipal Law Section 50-j. 

I do not agree that nothing was shown which 
unequivocably established that the present language of that 
section does not, in fact, direct indemnification for civil 
rights claims, where such claims constitute a "negligent act" 
by a police officer. 

I believe that the Legislature, by adopting GML 50-k 
recognized that GML 50-j does not include indemnification for 
claims based upon violations of civil rights. 

Further, I believe that reference to a "negligent 
act" is misplaced. The indemnification provided pursuant to 
the General Municipal Law, is not limited to "negligent acts'. 
That indemnification extends to claims regarding intentional 
torts. Therefore, the question of whether or not defense and 
indemnification must be provided does not depend upon whether 
or not the claim is based upon negligence. The defense and 
indemnification is required even if the act, complained of, is 
intentional. 

The determination as to whether indemnification must 
be provided for a claim which is based upon violation of civil 
rights, does not turn upon whether or not it is alleged that 
the act complained of is based upon negligence. The 
determining factor has always been whether or not the 
complaint, itself, refers to a violation of civil rights as 
defined in the U.S. Code. 

As I have long argued, generally, civil suits brought 



Joseph L. Randazzo, Esq. 
Eric W. Lawson, Jr., Esq. December 7, 1987 
page 3 

against police officers are not based upon negligent acts. 
They are based upon alleged intentional acts. Excessive force, 
false arrest, false imprisonment, assault, etc., are not 
negligent acts. They are willful! 

It is my contention that even without the award, the 
Town of Orchard Park is obligated to provide the 
indemnification which the Legislature has dictated. It is my 
contention that the Legislature did not intend to exclude, from 
the provisions of this Section, protection against claims which 
are based upon violations of civil rights. 

However, in the interest of bringing this process to 
a conclusion, I have adopted the Award, in total. 

I anticipate that the same issue will arise in the 
future. 

I am requesting that Mr. Randazzo give this matter 
his immediate attention. 

Very truly yours, 

AJD/smn 
Ene. 





The undersigned concurs with the majority opinion and award except as 

follows. With respect to the economic determination of the majority opinion and award, 

such award provides in the first year for a salary increase of 6.5 percent; an increase 

in longevity; and the application of contract benefits in situations covered by 207(c) of 

the GML to the extent presently provided for by non-207(c) situations. In the second 

year, the majority award provides for a 6.0 percent salary increase; reference to Section 

50-J of the GML into the contract and improvements in vacation, holidays, medical 

insurance on retirement, life insurance, sick leave accumulation, personal leave and 
IDS ~U~L1~ £l.ih.\;;jM~i; 

clothing allowance. -, \R E C E ~; 

The undersigned dissents from the majority awreN'CItb respect to the 

matters referred to above on the basis that such award is excessive and inconsistent 

with the majority of other settlements in comparable municipalities. In addition, the 

majority's determination to include the language of Section 50-J into the agreement is 

not only unnecessary, but unreasonably places the Town in a position of resolving 

disputes concerning such provision in court as well as in arbitration. On page 28 of 

the award, the majority, in reflecting a Town proposal regarding illness in the immediate 

family stated that "where new generic matters are proposed for incorporation into the 

cba ••. a heavy burden rests on the proponent of the changes ...". Notwithstanding 

this language, the majority failed to adhere to such when granting the association's 

proposed changes regarding Sections 50-J and 207(c) of the GML, and the changes in 

medical insurance upon retirement, all of which the undersigned considers to fall into 

the category of issues requiring a heavy burden, which burden has not been met. In 

this regard, the award regarding medical insurance upon retirement changed the 

relationship between accumulated sick leave and medical insurance upon retirement 

thus in effect eliminating the inducement to avoid abuse which the parties bargained 

for and have had in effect for a number of years. With respect to the award regarding 
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personal leave, the majority implication that such does not represent an economic cost 

to the Town on the basis of uncertainty as to whether it could be used represents 

naivety which is incomprehensible. It should also be noted that every issue in dispute 

which was addressed by the majority involved an association proposal and the majority 

failed to address even one of the Town's proposals notwithstanding the obvious merit of 

at least one of such proposals. 

In conclusion, the undersigned considers the majority award regarding the 

issues discussed above as endorsing and encouraging interests arbitration over negotiation 

and depriving the parties of an opportunity to negotiate with respect to a number of 

such issues. Accordingly, the undersigned considers the majority award with respect 

. Wv . 
to the above Issues to "unreasonable, unwarranted and irresponsIble. 

Sworn to before me this
L!/:- day of December, 1987. 
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