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PROCEDURE

The marties, bound by a collactively bargained agreement fcha]
which exnired on December 31, 1986 entared into negotiations for
a succ=sso0r cba. Having failed to reacn agresment bv utilizing
the services of a mediator, the PRBA vetitionad the PERB for
comnulsory interest arditration on February 1%, 1987, Following
receint of Respondent's Response to the Petition for Comodulsory
Arbitration and unon a datermination as to the matters to he
subaitted to comoulsory binding arbitration, thz2 PEEB desiagnatad
tha Trinartite Panel set forth above on Anril 14, 1987 to decide

tha issues to be nrasented to thes Panel,

With the concurrznce of the members of the Panel and with the
consant of the wartizss, the Chairman convenasd the varties on June
5 and June 24, 1987 fFor the purpnose of mediating thz2 disputa,
Mediation having failed to resolve all of the ovaen items the
matter was heard by the Trinartite Panel on Wednesday, Sentembder
2, 19837 at which time the narties, who had earlier orevared
briefs on the ownen issues, presented arguments thereon and
otherwiss nresented evidence necessary for the completion of a
full record. Subsequent to the nearing the Chairman met with each
of the members of the Tripartite Panel senarately and thersafter
on October 4th send tnem a cony of a preliminary draft of an
arbpitration award. He has also met with the Panel jointlv on
december 2nd in an effort to clarify and attempnt to resolve any
differences between the members of the Panel. Nelavs between tne
mediation sessions h21d in June and the arbitration n=2aring h=ld
on Sentember 2nd and between the date the draft award ways sent
to the Panel and the date the full Panel met on December 2, 1987

were occasioned bv court avo2arances and other obligations of the



addvocate members of th2 Panel,

APPLICABLE STANDARDS

209.4 (as amended Julv 1, 1977) shall control the dAisnosition of

tha

matters nresented to th2 Trinartite Pansl for its

(iv) all matters oresentad to the nublic arbitration
Panzl for its determination shall be decidad bv a
majority vote of the mambers of the Parel. The Parel,
vrior to a vote on any issue in disoute bafore it,
shall, uoon the joint remuest of its two members
reorasenting the nublic employer and the emnloyes
organization resoectivelv, refar the issues back to the
martiss for firther negotiations;

() the nblic arbitration Pzl gwll meke a just ad
reasmable determination of the matters in disoute, In
arriving at such determination, the Parel shall soecify
the basis for its fimlimgs, taking into consideration,
in addition to any other relevant factors, the
followim:

a. commarison of the wages, hours anyl coditions
of emoloyaes involved in the arbitration
nroceedity with the wages, houars, ardd conditions
of emnloyment of other employeas performing
similar gkills under similar working oxvditions
ad with oter ewloyees generallv in nublic ad
rivate emwloyment in commarable commnities.

b, the interests anl welfare of the nblic amd te
financial ability of the ablic emlover to may;

c, commarism of paxuliarities in regard to other
trades or wrofissions, incluling soecifically, (1)
hazards of emnloyment; (2) vnhvsical
~alifications; (3) aducatioml ~mnlifications:
(4 mental amlifications; (B) Job training aml
skills;

L the terms of oollective agresments negotiated
between the parties in the mast oroviding for
comensation and fringe berefits, including, bat

decision:



not limited to, the nrovisions for salary,
insarance ad retirament benefits, medical and
hospitalization berefits, maid time off and job
sequrity.,

BACKGROUND

The Orchard Park Police Deoartm=2nt nrovides services to
anvroximately 28,000 versons living on 36 sauare miles said area
including the Villags of Orchard Park. The PBA reoresents 28

police officers (including lieutenants and detectives)

Tha narties have salected different comvarison basis to Jjustify
their demands (See (v), a. abova). The Town relies on those
nolice departments situated within Frie County which have been
classified by the New York State Devartment of Civil Service as
Typ2 B nolice devartments. The departments include: the Towns of
Evans, Yamburg, Lancaster, (Orchard Park) and West Sensca and the
Villages of Depew, Fast Aurora, Hamburg, Kenmore, Lancaster and
Blasdell.*

* T Town's Fxhibit F, which dexcribes the molice departments
gt forth above, including descrintions of policies for released
tine for Union husiness, definitios of grievances ete., leawe
recall, posting, reassignment and transfer nolicies, safety
nractices, management rights, labor manegament committess, leave
oolicys, lemth of work day, work schedule, overtime work st
shift mayment differentials, call back may arrl court tim=
comensation, wniform allowancss, holiday ad vacation time, sick
leave, comensation for educational accomplishments, health
insurance, lifs insurance and retirsment coverage, salary
including merit vay, salary increments, and base salary fails to
highlight these berefit levels in Blasedzll. The Panel has
incormorated Blasadell into its “kblikerations, however, since
that olice department is classified acocording to the standards
desmed comarable by Be Town,




The PRA compares witnh ths Towns of Cheektowaga (mopulation
120,000, 130 nolice officers), West Seneca (vonulation 5¢,039%, /5
police officers) and Hamburg (53,700 onopulation, 55 police
officers), all of which abut the Town of Orchard Park and with
th2 Villags of Lancaster (13,30Y oooulation, 16 nolice officers)
and the Village of Nanew (20,320 vonulation, 30 nolice officers)
arguing that the two villages are of comnarable size to Orchard
Park.

The nolice departments apoearing in both comparison basis include
the Towns of West Seneca and Hamburg and the Villages of Denew
and Lancaster. Clearly, the four police devartments anmnearing in
the comparison base of cach side represants the smaller of the
towns and two villages which have populations somewhat similar in
size to Orchard Park's. There is an additional village and town
which have nonulations similar in size to Orchard Park. If the
Villagas of Xznmore (18,089 novulation, 27 nolice officers) and
the Town of Evans (18,2038, 18 nolice officers) wers added to the
four deoartments included in the common comparison, a new base is
created which with regard to the size of the nopulation served
and  the size of the oolice dermartment, brackets Orchard Park. By
excluding the Town of Thesktowagsa, which has a population five
times that of Orchard Park but by including the Towns of Hamburg
and West Senaca which anut Orchard Park and th2 Town of Evans,
the resulting comnarison basz of six nolice denartments is the
most comparable base offered by both sidas. (Towns of West
Seneca, Fvans and Hamburg and the Villages of Denew, Lancaster

and Kenmore)

POSITION OF THE PARTIES ON THE ISSUES, DISCUSSION AND HOLDING:



(Note: Where a narty is identified (i.e (Town)] and tha other
narty is not listed under the oronosal, it may be assumed that
that marty rejects tne nromosal and offers no counter, or reaijects
the nroposal and adopts the contractual status quo. Where neither
party is listed it may be assumed that the languages is being set
forth for nurmos=s of clarifying a nrevious agreament reachad
hetwean the parties but which the Pansl felt clarification was

requirad, i.e. Article XV, Section 1, nage 21.)

Where the nartizs were in agrzement on an issue or wharz no
substantive difference separated the narties, the agreed uvon
vosition 1is set forth below without rationale. The Panel
unanimously sunports these areas whers mutual agresment has been
reacnad in the arbitration process and incorporates saifl

ajreements into this ooinion and award.

Article 1, (Recognition) Saction 1 (Town) Fxclude pnart tims
employees from the bargaining unit. Presently the recognition
language is "...for all of its Police Officers in the unit

comwosed of: ..."

The Town argues that the cba should exclude part time »olice
nfficers. Part time emnloyeas are hired on ad hoc basis largely
to sumervise activities taking nlace in Orchard Park and should
not be required to hire full tima nolice officers to p=rform

duties which are essentially seasonal in nature.
The PBA did not seriously onnose the Town's pronosal.

HELD The language of the recognition clause shall be amanded to

exclude vart time or seasonal emnlovees.
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Article 3,(Grievance Procedure) Section 1 (Town) Restrict
grievances to claims of violations or misinterpr=tation of the

"

terms of the cha. Presently covarage is for "...any claim=d
violation of this Agreem=2nt or any rules and regulations,
including matters relating to working conditions, in effect over

wnich the Town has control."”

This pronosal and the PRA nrooosal (infra) to add to Article
XXVII1I a Section which clearly incornorates nast nractice into
the cha are inter rzlataed and in opnosition to each other. The
Town nroposas limiting the lanquage to the internretation of the
cha. While the onresent qrievance definition extends beyond th=
cha itself, nothing was offered to show that the scope of the
procedure has caused difficulties with th2 management of the
nolice force or with the just and nroner resolution of disnutes
which have bzen placed in the grievance vrocedure., For its part
the PRA is well aware of the fact that arbitrators customarily
resort to past practice where ambiquities exist with regard to
disputed language which is oroonerly before them. By snecifically
adding the language sought by the PRA the emohasis to be nlaced
on nast practice would be heightened. Given that nast practice
is presently available under certain circumstances, to aid in
the resolution of ambiguous language, no further enhancement of

past practice is required.

HELD The Town's Article III, Section 3 nronosed changs and the

PBA's Article XVIII provosed additional language are denied.

Article 3, Section 2, Stage Two (Town) Grievances not resolved at
stage One, "...shall be reducad to writing, within five (5) days
of the alleged occurrence of the grievance...". Presently there

are no time limits for the submission of a written grievance at



Stage Two.

The PRA acknowladges that the present proczdure does not nromote
the =xpaditious ovrocessing and/or resolution of grievances. The
parties are apart, not on the issue as to whether or not there
should be a time limit for filing step two grievances, but on the
extent of that time limit. Five days strikes the Panel as
unrzalistically cumbersome particularly in light of the fact that
the nresent procadure reguiras that the informal meeting set
forth at Step one is to take nlace within the time limit under
discussion. A time opariod of two we=2ks is an apnrooriate and
reasonable amount of time and will nrovide amnle time for a
grievant to =njagza in step one discussions and to decide to
formally file a grievance after anmprooriate consultation with a

PRA representative.

HELD: The language of Step two of the grievance procedure shall
be amended so as to provide grievants 14 calendar days within

which to file a written grievance at stags two.

The martiss agree to amend the qrievance procedure in the manner

set forth below:

The narties agreed that where grievances have besen tentatively
settlaed at Stage One, the terms of said settlement shall be

discussed with the Chief of Police.

The parties agreed that where no resolution of a grievance has
occurred at the conclusion of Steo two, the PBA's representative
shall, within five days of the date of the emnloyer's Steo two
decision, file a notice of apoeal to Sten three hefore tha Town

Board, said notice to contain a record of tha orior proceadings.



Ten day:s f2llowing its receiot of the notice of apneal, the Town
Board shall schedule a hearing on the grievance, said hearing to
take place within 30 days of th= date of the scheduling. Within
five days following the date of the hearing conducted by the Town
Roard, it shall render its written decision. Should the decision
of the Town Board at Step thr=e fail to rasolve the grievance,
the PBA mav, within fifteen davs of its r=aceint of the Town
Board's decision, serve notice upon the Town of its decision to

aopeal the grievance to arbitration.

The parties agreed that they will identify the MNew York PERR as
the arbitration tribunal, renlacing the American Arbitration
Association and that they will remuest a list of five ootential
arbitrators for each drievance to be heard. The arbitrator shall
be selected to hear the case shall be chosen by alternatively
striking names from the list with the warty winingy a coin toss
to be allowed to strike first. Fach party may reject one entire

list of motential arbitrators supmnlied by PERRB.

Finally, it was agreed that for purposes of implementing the
grievanca orocedure, "days" means week days (Monday through

Friday, excent for holidays).

Article 1V, (Record of Discipling) Section 4-3-3 (PRA) "The Town
will indemnify and save harmless each police officer, a2mploved by
the Town, from any and all claims arising out of the nerformance
of Aduty including negligence, willful torts, claims based upon

violation of civil rignts and claims made for nunitive damages.”

(Town) The Town will indemnify and save harmless =2ach Police
Nfficer, emoloyed by the Town, from any and all claims arising

out of the nerformance of duty excent that the Town shall not



indemnify a police officer for nunitive damages arising out of
willful and wrongful acts during the discharge of their duties as

a Police Officer.

At oresent, indevnnification is available to PRA members through a
resolution adonted by the Town Roard on October 1, 1986 which is

similar to the languag= proposed by the Town (Sunra)

Section 5-j General Municipal Law (GML) provides:

1l."...every town...shall be liable for, and shall assume the
liability to the extent that it shall save harmless, anv
duly apnointed nolice officer ... for any negligent act or
tort, nrovided such nolice officer, at th2 time of the
negligent act or tort comnlained of, was acting within the

scopz of his empvloyment.

2. "...a opolice officer...when within the gsogranhical
limits of his jurisdiction, althouah excused from official
dutv at the time, shall be deem=d to be acting in the
discharge of duty when engaged in the immediate and actual
ner formance of a nublic duty imnosed by law and such nublic
duty nmerformad was for the benefit of the citizens of the

community,...'

Section 5@¢-k provides for the indemnification of employees of tha

City of New York against inter alia "...any civil action or

nroceeding"

The PBA demand would indemnify for punitive damagss and Jdamages
arising out of a claim of a civil right violation as is presently

nrovided for New York City police officers through Section 5@-k.



The Town's provosed language is more restrictive than the
languaage in GML Section 5%-7j since the 58-3 languags does not
restrict indemnification to non-nagligent acts nor does it
svecifically orohibit payment for ounitive damagas (Although a
construction of the language could be ma“de so as to restrict
payment for omunitive damages). Fssentially thez coverags sought by

the PRA extends coverage for alleged civil rights violations.

Mo financial data was offered to show the cost of insuring for
the indemnification sought by thz PRA, The coverage reguired by
statute is an obligation which the Town has a duty to meet
without regard to the collective bargaining nrocess. Further,
nothing was shown which unequivocally established that the
npresent 50-3 language does not in fact cover civil rights
violations where they constitute a "negliqgent act" by a nolice
officer. In addition nothing was offered to show that, based uoon
exneriance in the Town of Orchard Park there is a need for the
coveraqge. Of the cbas offered in evidence and within tne
comnarison base, only the Village of Lancaster contract orovides
the coverage sought by the PRA. Xenmore nrovides false arrest and
imnrisonment insurance. Indemnification does not an»near in the
chas for the Town of Hamburg, or the Town of Fvans contracts

annearing in the commarison base describad abova.
Rasad on this analysis the smecific coverage sought by the PRA is
not warranted. However, the language nrovosed by the Town being

less than that recuired by statute it is,

HELD that the cba shall reziterate the language of Section 50-3 of

the CMI, with reqgard to indemnification of nolice officers.

11



Article V,(Bill of Rights) Section 5-10-18 (Town) The Town
nroposes to 2liminate the prohibition against adwinistering a

oolyvgraph =2xamination to a bargaining unit member for any reason.

Recaus? of ou=stions of reliability, evidence of the results of
nolygranh testing are not admissible in courts of law. While
oolyaraph test results are freely admitted into evidence in
arbitration cases, the majoritv of arbitrators assign very little

weight to the test results.*

*Lawson, Fric W, "The Arbitral Resovonse to Drug ardd Alcohol
Testing at the Workolace," New York State Bar Journal, November,
1987.

The nolygraph test is readily available and easily administered.
To the lay nerson the nolygraph anpears to provide a ready
indicia of quilt or innocence with the result that nersons who
refuse to submit to a nolygraoh are often assumed to have
something to hide even though their refusal to be tested may be
sanctioned by the contract or »y law. Accordingly, tna
availability of nolygraoh testing on a voluntary basis may work

an injustice.
Since the Town has not shown an inability to conduct
investigations without the use of the polvagranh test, and based

on the analysis set forth above it is;

HELD: that there shall be no change in the language of Section 5-
14.

Article VI, (Compensation), Section 1 (PBA) A salary increase =

to 7.5% of the senior patrol officer's current salary or

12



$2,365,65 for year one of the cba and 7.5% of the 1987 base or

$2,200.57 for year two of the cha,

(Town) The Town offers to increase compensation of bargaining

unit members by 5% in each of two years of the cba.

Comnensation cannot be analyzed in isolation from the other
2conomic demands which include payment for briefing time,
longevity nay, insurance premiums, and clothing allowance. In
addition, deswrands seeking additional time off must be considerad
in arriving at decisions affecting direct economic demands since
where additional time off is grantad the Town either looses the
nroductivity of the absent police officer or must replace that
officer with another officer at extra cost. Finally, damands
which increase the benefits to nolice officers, their families or
estates (i.e. vacations for police officers about to r=atire,
diminution of benefits for a work related injury, conversion of
unusad sick leave days to terminating nolice officer or to his
estate 2tc.) increas2 the cost to the Town for tha sarvices
nrovided by that police officer and are nronerly consideread
within the context of direct economic demands. Where costs are
involved with »nroviding benafits or where a loss of servica
results, there are economic considerations involved which must be

considered along with direct salary and economic frings benafits.

At the urging of the Chairman of the Panel, the parties attemnted
to reconcile the cost of the 13 major economic items being sought
by the PBA. The PRA's estimate of tne total increased cost of

thesa items was 9.6% for 1987 and 8,9% for 1923.

By way of a nresamble to consideration of ths economic issuzs or

those issues with 2conomic imnlications the following observation

13



is anoronriate; the unusually large number of onen items hinders
the Panel in understanding which issues the parties believa have
oriority. Surely salary must be near the ton of the list of
imoortant items. However, becausz of the myriad of other economic
items whica have not besn resolved or droonad from consideration
the arbitration Panel finds it difficult to distinguish betwesn
benafits which thz marties deem of great significance and those
of trifling imnortance, mere bargaining chios to which the
oroponent attaches only strategic significance. The bargaining
nrocess envisoned by the Taylor Taw is comnromisad wharas these

conditions exist.

The Town has not argued an inability to nav. Both sides supoort
their claims with comprability arguments, the Town arguing on the
basis of a ver centage increase in salary and increases in the
Consumer Price Index (CPI) and the PRA arguing on the basis of
the relative ner diem rates. The pronar decision on the salary
increase therefore, must turn on a comoarison with salary
increases or salary levels attainad by nolice officers in the six

volicz units forming the comparison base here.

The Town of Rvans nolice officers shall roeceive 5% raises in

2ach of the next three vears.

The Town of ¥West Seneca has 4.5%, 4.5% and 5% salary

increases schedulad in each of the next three years,
The Town of Hamburg was not included in the data
The Villagz of Kenmore (now in a cha from 6/1/35 until

5/31/88) will receive a 5% raise olus a 1% raise in Decamber
1987.

14



The Village of Deoaw has 6% raises scheduled for 1987 and
1988

The Village of Lancaster has an increase of either 3% or
the increase in the Consumer Price Index, whichever is

greater, scheduled for 1987,

While it is difficult to average these increases precisely, they

anpear to be approximately 5% in 1987 and 5% in 1938,

The PRA argu=s that police officers in Orchard Park work a five
-two schedule for a total of 26 days per year, whereas police
officers in the Town of Hamburg work 252 days and officers in the
Villages of Demew and Lancaster work 243 days ner year., The ver
diem rate w»aid in Orchard Park is $185.93 while police officers
in the Town of Hamburg receive $120.8@, in the Village of Devew
5116.17 and in the Village of Lancaster, S$115.27 (Commarisons

with the other two towns and one village wers not available.)

The average vwer diem naid in the three comparable communities is
5117.41 or 16.9% more than the rate naid in Orchard Park. The PRA
states that its demand would raise tha ner diem rate to $113.37
therebyv narrowing the gap betwzen the =2ffective wage paid
officers in Orchard Park. The PBRA Also observes that the per diem
rat2 is an accurate way to measure other benefits such as court
time, overtima pay and the holiday rate of vay so that even wihere
these benefits aonear to be comparable with Orchard Park on the
basis of th=2 amount of time available or the rate maid (i.e. time
and one half for overtime or court time) the benafit is less in
Orchard Park because the ver diem rate uniderlying these

calculations is less than in comparable communities.

15



Thile the Town's offer of 5% would anoear to matcn average per
centage increases in communities in the comwarison base it would
do nothing to compensate nolice officers in Orchard Park for the
fact that they work a longer work year than others in the
comnarison base (Keeping in mind that data is available for only

nalf of the communities in the comparison base).

An increase of 6.5% at each step and level of the salary schedule
[Section 6-1, (a), (M), (c)] in the first yvear and an increase
of 6% at each step and level of the salary schadule in the second
year of a two year contract will narrow the gap identified bv the
PBA and is not substantially disoroportionate to increases
orovided in other communities in the com»arison base. (The
increase will »rovide 1.5% in the first year and 1% in the second
vear as ''catch up" money or as money to compensate for the longer

work year.)

HELD: Therz will be a 6.5% salary increase in the first year and
A% in the second year of the cba as nrovided for in the naragraph

above,

Article VI, Saction 2. (PRA) Police Officers shall be vaid for
ten minutes of briefing time prior to the start of their regular

shift, at time and one half their regular rat= of oay.

(Town) The Town is not willing to pay for briefing time. Where an
empnloyee is required to work beyond an eight hour shift, because
of briefing time or for other reason the Fair Labor Standards Act
(FLLSA) requires that they be paid times and one half or that they
be given compensatory time off (with limitations) at time and one

half time off thair regular rate. The Town is nrevared to abide

16



by this vnrovision of federal law.

Rriefing time, call in vay, overtimz, in service training and
Article X, Section 8 changes (extension of vacation) are all
oroposals in which the Town either seeks to eliminate
comnensatory time as an option to vaying officers time and one
half or states that it will comvlv with the FLSA regulations in

renly to PRA demands for overtime or compensatory time,

Except for briefing tiwme, the other three nrovosals s=t forth
above are Town nroposals. The Town acknowledges its duty to
comnly with the FLSA and agrees that where emnloyees work bevond
eight hours a day or 4o hours ner we=k that they are eligible for
time and ons half pay or commensatory time calculated at tims and
one half, thouqgh with a ceiling as to the amount of time which
may be taken. The narties agree that the aoplication of tha FLSA

to nublic emnloyees is clouded.

The Panel is unwilling to attemont to describe thne onroper method
for avplying the FLSA to police officers in Orchard Park who work
overtime except to observe that where tha mandates of that law
are clear, they shall take pnrecadence over the languages of this
cba. Since no legal exigency exists which comoels a change in
the language of the cba, with regard to the four pronosals under

discussion here the Panel,

HOLDS: that the existing language ragarding briefing time,
call in may (Article VI, Section 3 [infral),overtime, (Article IX
Section 4 [infral) and Section 8 (extension of vacation

time[infra]l)

Article VI, Section 3 (Call in pay), (Town) Eliminate the ontion

17



wheraby a Police Officer may elect comvensatory time in lieu of

call in oay.

HELD: (see Briefing Time above)

Article VII, (Longavity) Section 1, (PBA) Longevity payments of
$15¢ annually shall bes paid for each block of four years of
continuous service said imnrovement to be orovided in the first
year of the cba., In the second year of the cba this rate will be
raised to $263 and shall be paid for each block of three years
of continuous service. Presently $12¢ annually is paid for =ach

block of four years of continuous sarvice.

The Town estimates the cost 2f the PRA nrovosal at .92% the first

year and .64% the second year of the cha,

The PBRA offered a graph which describad longevity ovayments made
to the Towns of Hamburg and West Sensca and the Villages of Devew
and Lancaster, of the communities in the comwmarison base., By
adding the Village of Xenmors (5 vears = $359, 7=$400, 19=$588¢,
15=860{, 20=570¢%) and the Town of Evans (5 years=5220, 10=$330,
15=5450, 20=$55, 25=$650) the commarison bhase is completed. An
analysis of this data indicates that Orchard Park lags behind the
longevity amounts paid to other police devartments oarticularly
during the first 15 years. An increase of S50.90 to the annual
longevity calculation will narrow the gan. The cost of this
improvement is far less prooortionately than would bz suggested
by th2 Town's estimates of the cost of the nrooosal. Bven if
everv nolice officer received a $50.00 imnrovement in longevity,
the average increase would be lass than a quarter of 1 2.
Additional improvements, such as shortzning ths veriod of time

required to receive longevity payments shall await another round

18



of bargaining.

HELD: Annual longevity payments shall continue as befors, excent
that the rate shall increase in tha first year of ths cbha to
$150. 80

Article I¥X, (Overtime) Section 4, (Town) The Town seeks tne

elimination of all comvensatory time.

(PRA) Where compensatory time is taken instead of pay for
overtime worked said time shall be comoutad unon the basis of

time and one nalf.

HELD: (See Briefing Time above)

Article X, (Vacations), Section 1 (PBA) Police officers
comnleting ten years of service shall have four weeks of vacation
each vear and Officers comnleting fifteen years of service be
orovided with five week of vacation each year. Presently Officers
must comolete twelve years of emvloyment to be eliqgible for four
weeks of vacation and eighteen years of emnloyment to be eligible

for five weeks of vacation.

The Town estimates the cost of granting the PRA's vacation

proposal to be .16% in each of the two vears of the cba.

Excent for Fvans, which grants four wzeks of vacation after five
years and Lancaster, which grants four weeks after 11 y=ars, the
other four communities in the comparison basa2 all grant 4 wesks
of vacation after ten years of service. On the issuz of the vears
of service required to be eligible for 5 weeks of vacation, th=a

comnarison hase is much closer to the current practice in



Orchard Park. Given that consideration must bs given to th2
additional value of timz off in Orchard Park because the work
weeks are longer on average than in the comparison base (see the
discussion on salary), the decision to reduce the number of years
required to take four weeks of vacation shall bhe delayed until

the s=cond year of the cha.

HELD: Effective in tne second year of the cha, police officers
shall be =ligible to receive 4 wesks of vacation after ten years

of service,

Section 2, (PRA) Police officers shall be allowad to bid for
vacations during the last week of the calendar y=ar where said
weak lans over into tha new year. Presently the demand of the PBA

r=flects the practice. The cha is silent on the matter.

HOLDING: Police officers shall be allowed to bid for vacation
time during the last week of the calendar yrear where said week

lans over into the ensuing calendar vear.

Saction 5, (PBA) Three Police Officers and on=2 lieutenant shall
be allowed to be on vacation at tha same time. Detectivas shall
not be considered for nurvoses of apnlying tnis limitation.
Prasently no more than two Police Officers and one lieutenant may

bhe allowad on vacation at one time.

Given the large number of other opmen and unresolved items
nresented in interest arbitration, the Panel does not feel that
it can address this issue. Questions concerning adeguate
covarage, the nature of the s=srvices being nrovided and other
matters upon which no data was submitted but which ars relevant

to this matter leave the Panel with no choice other than to
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oreserve the status guo.

HELD: Denied.

Section 5 (Town) Policz Officers shall submit vacation requests
on November lst of each y=ar. Presently raquests shall be

submitted on December lst.

The Panel adoots the same reasoning here as in the PBA rdemand set
forth above namely, the multiplicity of other oven items and a
Aearth of data on this onroposal suggest that it is not of

compelling interest. Ther=fores the nronosal is,

HOLDING: Denied.

Saction 7 (PBA) Police Officers shall bid their vacation in
increments no larger than two weeks. Pres=ntly this Section
regards the interval within which Police Officers must nid their

vacation requests.

The Pana2l has denied nromosals which would alter the method of

bidding for vacations (infra, supra) excent whers there is an

existing »nractice. This pronosal however, does not affect
questions of coverage but rather increases the nossibility that
less senior officers will have an oopoortunity of bidding some of
their vacation time into the more desirables vacation neriods of
the year. While the vpropoosal creates some administrative
inconvenience, that burden seems slight when compared with the

banefits to the nolice officers.

HELD: Police officersshall bid their vacation requests 1in

increments which shall be no larger than two wesks.
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Saction 8 (Town) Rliminate the reference to comnensatory time.
Prasantly the Chief may at his discretion extend vacation neriods
by one or two days if the affected Police Officer has

comoensatory time,

HELD: Denied. (See Briefing Time above.)

Section 11 (PRA) Police Officers who intend to retire and have so
notified the Town may elect to be vaid the value of their
vacation time instead of taking this time off. The vacation time
worked will be vaid at the rate of time and one half. Where no
retirement follows the implementation of these ontions, the
Police Officers shall reimburse the Town ona third of the money

naid to them.

The PRBA argues that this nrownosal will increasz retirement
benefits by enhancing the final year's salary. The Panel
seriously doubts if the nroposal, if accented, would be avproved
by the Policewen's and Firemen's Retirement System as a valid

increase in the final year's salary of a retiring ovolice officer.

The PRA cites the City of Buffalo and the Town of Cheektowaga as
communities which provide the benefit sought here. Neither
community is within the comparison basz being utilized in this
interest arbitration. Given improvements being made elsewhers in
the cba and without much greater substantiation justifying this

demand, the Panel shall,

HELD: Deny the nroposal

New Article X Section. Police Officers may use their vacation



time one day at a time with a cap of five days of such use in the
first year of the cba and a cap of ten days of such use in the

second year of the cha.

For thz reasons s2t forth in proposals regarding Article X,

Section 2 and in Town's Section 5 and PBA's Section 5 (suvra),

the »romosal is,

HELD: Denied.

article XI, (lHolidays), Section 1, (PBA) One additional holiday

shall be granted. At nresent there are twelve holidays available.

Of the six communities in the comparison base, five grant 13 naid
holidays per year. An additional holiday achieves parity and

shall he2 provided in the second year of the cbha.

HELD: There shall be one additional holiday which shall become

effective in the second year of ths cha.

Article XII (Medical Insurance), Section 4., (Town) As of January
1, 1987 any additional oremium costs for health insurance shall
be borne by the Police Officers covered. Presently the Town vays

for the full costs of madical insurance.

The Panel recognizes that health insurance costs continue to rise
at a raoid rate. Where emnloyees do not contribute to their
health insurance coverage, the full value of the coverage may not
e fully aporeciated. Howsver, every community in the comvarison
oase orovides 10¢% health insurance coverage for both emnloy=es
and dependents. Without a substantial gain in benefits being made

elsewhere in the cba, a gain not achieved by police officers
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working in communities in tha comwarison base, theres is no
justification for imposing the can on health insurance which is

being sought by the Town.

HELD: The nronosal is denied.

Section 4, MNew section, (PRA) Officers retiring after January 1,
1987 shall have the health insurance available to them as of the
date of retirement orovided for them after reatirement until they
reach age 65 unless coverage is secured from their soouses or is
nrovided by anoth=r emoloyer, at which time the coverage

provided by the Town will be susrended.

The comparison base shows that three communities provide 190% of
the health insurance cost for retirees only, one nrovides 75% and
one nrovides no coverage at all. One, like Orchard Park, »nrovides
for the conversion of unused sick leave into its cash =2aguivalent
for the purnos2 of vnurchasing health insurance following
retirement. The coverage for devendents of retir=d nolice
officers, among the commarison base communities, varies widely;
three nrovide no coverage at all and the remainder n»rovide

scattered coverage,

The Town contends that the nresent system should ne preservad.
The Town argues that the present system encourages nolice
officers to conserve their sick leave days during their veriod of
active emnloyment knowing that unon retirement, their
narsimonious use of the sick leave days will rebound to their

benefit through the purchase of insurance at retirement.

Justification lies for vnroviding healtn insurance for police

officers who retire from service from Orchard Park {, i.e. do not
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enter service elsewhere where they would become members of the
State Policemen's or Firemen's retirement system}, but not for
their dependants. In granting this oroposal, thes pPanel also
simultaneously strikes that portion of Article XV, Saction one
which provides for the nurchase of health insurance by retirees
with the cash zquivalent for their unused sick leave days, except
for the following condition. Retired volice officers may use the
value of their unusad sick leave days, as of the date of their
retirement, for the sole nurnose of nurchasing sunnlemental

h2alth insurance for themselves from ags 65 forward.

HELD: Fffective with the second yvear of tha cbha, oolice officers
who retire from thz Orchard Park Police devartment and who do not
anter the service of anotner employer whara such service would
make the officer eligible to particinate in tne N2w York State
Policemen's and Firemen's Retirement System, shall have their
individual health insurance premium cost nrovided for by the Town
until such time as they reach the age of 65 or die, said coveragz
to continue unless the affected officer has available to him at
no cost, equivalent coverage, in which casa the Town is rzlieved
of tha duty to vay for the health insurance coverage. With the
excantion noted below, the orovisions of Article XV, Section one,
which relate to tha purchase of health insurance for retired
nolice officers, shall be stricken from the cha. The excention is
that nolice officers shall have available the value of their
unusad sick leave days as of the date of their ratirement for the
nurchasa for themselves, at age 65, supplemesntal health

insurance.
Article XIII (Life Insurance), Section 5 (PRA) The Police

Conference of New York shall provide a $50,900 life insuranca

policy on each m=zmber of the bargaining unit with the Town paying
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the full premium cost. Presently the Town orovides a $1%,000

nolicy at no cost to tha emnloves.

The insurance sought by the PRA costs $252 annually, or assuming
that the present $14¢,000 coverage is one fifth as exvensive, an
additional cost to the Town of $282.60. This would add an
additional .7% to the cost of the senior patrol officer's 1987
current salary. Within the comparison base, Denew provides
$25,333 life insurance coverage, Hamburg $28,009, Fvans $18,000,
Kenmore $21,800, Lancaster $1%,800 and Lancaster provides a lumo
sum of $749 for the »nurchase of all insurances for their officers
(excent, the Panel assumes, the purchase of health insuranca).
The date shows that there is a modest discrenancy betwezn the
communities in the comparisons base arvl Orchard Park, with regard
to life insurance coverage, that discremancy is not of a
oronortion which requires coverage at the level sought by the PBA

to rectify.

HELD: The Town shall nrovids $23,00¢ worth of group, term life
insurance, said incrzase to become =ffective in the second vyear

of the cha.

Article XV ( Sick leave) Section 1, The parties have agreed that
only Police Officers (Not permanent emvnloyees) shall have the
right to accumulate and use sick leave. Presently nermanent

emnloyees may accumulate and use sick leava.

Section 1 (PBA) In the first year of the cba sick leave mav be
accumulated to a maximum of 248 days and in the second year the
ceiling shall be raised to 236 days. At present no more than 294

days may be accumulated,
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The following ceilings are in place for thz accumulation of sick
leave days within the communities within the comnarison base:
Nevew, 220, Evans, 153, HAmburg 349, Lancaster, 288, West Seneca
324, Kenmore, Unlimited. The Panel notes that, pursuant with the
holding in Article XII, Section 4 (New) (Sunra), where a
significant reason for the oreservation of sick leave days has
bzen eliminated, the valus of having the riqght to accumulate
large numnbers of unused sick leave days has been reduced,
‘levertheless, banks of sick leave days have valus during the
nolice officer's days of active service since they protect
against thz possibility of a loss of income resulting from

serious injury or illness. A modast adjustment is warranted,

HELD: In tha second year of tha cba, officers shall be allowad to

accumulate their unused sick leave days to a maximum of 219 Jdays.

Section 5, (PBA) where a work related injury occurs the affected
Police Officer shall have no diminution of benefits arising from
his absence from work, said nrovision to be supplemental to and
in addition to the provisions of GMI, 207-C GML. At nresent only

“eiction 297-C GML controls.

As a consequance of court decisions and arbitration awards, it is
aovarent that Section 27-C GML limits benefits to wages, salary
and health insurance to emnloyees who suffer on the job
disabilities. Additional benefits may only be pnrovided to
affected emnlovees through thz cha. As a cons=2guance of the
contract remaining silent on the matter of its aoplication to
emnlovees who are injured on tne job, thosa emoloyees receive
fewer benefits than emnloyees who are disabled outside of the

scone of their emoloyment.
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The members of the Panel discussed this matter at considerable
length. The Town argued that a provision requiring that emnloyees
injured on the job receive not only their Section 207-C benefits
but also the henefits available to emoloyees injured off the job,
would remove the Town's right to negotiate the provision and/or
would render the benefits available to a 207-C beneficiary, under
the contract, unclear. The P3A argued on the grounds of basic
fairness, stating that an employee injured in the line of duty
should receive no fewer bhenefits than an emnloyee injured off the
job. It is difficult to understand the Town's rationale.

Accordingly it is ,

HELD: Whare a work related injury resulting in disability occurs,
the injured employze shall have available to him, in addition to
the benefits provided by Section 207-C of the GML, all other
contractual benafits which would have been available to him had

his disability arisen off of the job.

Section 6 (Town) The Town provoses eliminating the currant
nrovision which grants un to three days of absence per year for

illn=ss in the immediate familv.

Changes sought by the Town and the PRA regarding Section 6 and
the addition of two new Sections 7s are not warranted. Where an
axisting benefit is provosed for elimination (as characterizes
the Town's nosition with regard to Section 6) or where new
gena2ric matters are ovronosed for incornoration into the cha (as
both the Town and PRBA oronose with ragard to the new Saction 7s)
a heavy burden rests on the promonent of the changes to show why
they should occur where the vmarties themselves have not been
able to agree to changes of this nature (as oonosed to increasing

or reducing a previously nzgotiated benafit). This is a cautious
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nosltion but one which must orevail if narties engaged in
collective bhargaining are to be encouraged to successfully
negotiate as many items as possible. The Taylor Law @xpects
this result. The oractices of tripartite arbitration nanels should

not undermine the nolicy of the law.

HELD: Th2 vpronosal is danied.

Section 7, Mew Section (PRA), In the first year of the cba, unon
the termination of emoloyment or death of a Police Officar the
Officer or his astate shall be naid the value of 25% of all
unused sick lesave days. In the second ye=ar of the cba the
conversion shall be raised to 45% of the value of the unused sick

l=ave days.

HELD: The oronosal is denied (See reasoning at Section 6 above).

New Section 7 (Town) A Police Officer on sick leave shall remain
confinad to his domicile for 24 hours exceot for necessaryv trips
to attend to his illness on the dat=s of his ansence from work
unless he shall have bezen given nermission to leava by the Chief

of Police.

HELD: The pronosal is deni=d (Se2 reasoning at Section 6 above.)
Article XVI (Personal Leave), Section 1 (PRA), Bargaining unit
members shall have 4 days available as p=2rsonal leave in the
first year of the cha and in the second y=ar shall have 5 days
available. Presently there are three days available,

The communities in the comparison base nrovide the following

aggregation of nersonal leave davs: Depew, 5 days, Rvans, 3 days
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unused to sick leave, Hamburqg, 4 days, Kenmore, 6 days,
Lancaster, 2 days unused to sick leave or converted to cash, West

Seneca, 4 days unused to sick leave.

An imorovement in nersonal leave days is justifi=d by the
comparison which shows that the number of days of nersonal leave
available in Orchard Park is aenerally of lesser value than in
the basz2 communities (Whera, as in the case of Lancaster and
Fvans, the same or fewer days are available for nersonal 1=ave
but those days 1f not utilized for oersonal leave, may b=

accumulated as personal leavs.)

HELD: In the s=cond year of th= cha, members of the bargaining
unit shall have four days of personal leave available, said days
to be non-cumulative and subiject to the restrictions otherwiss

found at Sections 1,2 and 3 of Article XVI.

Article XVII (Death in Family), Section 1 (Town) A maximum of
four consecutive days of leave of abs=znce with pay shall he
available to Police Officers arising from the death of members of
the Officer's immediate family but shall not bz available bhecauss
of the death of brother, sister son or daughter in law. Presently

thess nersons are includad in the excusad absance category.

The Panal annlies tha reasoning set forth above (At Article XV,

saction 5) and,
HELD: Denies the onroposal.
Article XVIII, )%Non Civil Service vacancias), Section 2, (PBA)

Following service of twelve months as a detective, the incumbent

shall not be removed from service as a detective excent for cause
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or the abolition of the vosition. Prasently tenure for Astectives

is not mentionad in the cha.

As a result of legislation nassed three years ago, detectives
were grantad tenure after three years of satisfactory service.
The PBA admits that there has never been a problem whereby
qualified detectives have been denied tenure without just cause
or havs otherwise been caused to suffer a diminution of their job
status without cause. They argue however, that additional
orotaction is reguired to guard against the possibility that anew
and less sanguine administration will assume the reins of nower
in Orchard Park and tnan procead to run amuck with the careers
and fortunes of detectives orior to their gaining a safe tenure

haven. The Panel is not convincad that the magnitude of the
neril, if there be anv peril at all, is such as to justify the
demands of the PRBA. Therefors, w»nartly as a result of the
ohilosophy set forth at Article XV, section 5 above and wartly as
a result of the view that the existing statutory orotections are
still in their infancy and have not been given a fair omnortunity

to work, there is no bhasis to sunnort the PRA's demand.

HELD: Th= nronosal is denied.

Article XXII,(In Service Training), Section 1 (PRA) ihere in
service training is reguired and takes »nlace outside of an
Officer's reqgular duty hours, they shall be naid at the rate of
time and one half. Prasently the rate of pay for such training is

straight time pay.

HELD: Pursuant to the reasoning first found at Article VI,
Saction 2 (Briefing time; the Town agrees to abide by the

provisions of the FLSA), the nrowosal is deniad.



Article XXIII, (Clothing Allowance) (Town) The Town may supoly
(enumerated list of clothing) Presently tha Town "shall"

suonly...

The Town »roooses substituting "may" for "shall" with regard to
both Tlothing Allowance and Equipment Allowance (infra). The
Town's concern apnears to be that thz existing language might be
construed by an arbitrator literally with the result that
renlacemant clothiny and equinment, including ammunition, could

ba

~

equired befores an actual ne=2d for renlacemant actually
arises. The present languiage for both provisions states
"...revlac=d by the Town when deemed necessary by the Chief of
Police", and "...renlaced when deamned necessary by the Chief of
Police," It is difficult to imagine how tha verb "shall" could be

more effectively modified than with the existing language.

HELD: The proposal is denied.

Section 3, (PRA) In the first vear of the cba the sunnlemental
clothing allowance shall become $275 and in the second year of
the cha that rate shall be raised to $340. Preszntly the rate is
$2940,

Of the communities in the comparison bas=, the following
provisions for suoplemental or annual uniform allowances are
found: Depew, S80{, Evans, renlace as ne2=dad, Hamburg, $2071,
Kenmore, replacz as needed, $150 cleaning allowance, Lancaster,
$60¢, lest Sensca, $607. On the basis of this comwnarison, an

imnrovement is justified.

HELD: In the second year of the cha the annual uniform allowance
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shall be incr=ased to $258.,70

Article XXIV (Faguioment Allowance), Section 1 (Town) The Town may
suonly (enumerated list of emquioment). Presently the Town "shall"

ner man per month" stricken.

HELD: Denied (See reasoning at Article XXIIT [suprall

Article XXVIII, (Miscellansous Provisions), Section 4 (PRA) The
agreement shall "...superseded conflicting rules, regulations or
nractices heretofore existing but that established practices not

coverad in the agreement will continue in force and affect."

HELD: Deniad ( S2e reasoning at Article XXIIT [suvnral)

Article XXIX (Duration) The narties agree that the cba shall be
of two vears duration. Tt is the further HOLDIMNG of the Panzl
that =xcept whers set forth to the contrary, all decisions shall

be retroactive to January 1, 1987.

All other items upon which the parties have reached tantative

agreement are incornorated into this award by reference.

SUMMARY

Banefit impnrovements in salary, longevity, vacation, holiday,
life insurance, and clothing allowance will cost 7.42% in the
first year and 6.47% the second year for an average increas= of
6.94% for each of the two years of the cha. Not factored into
thase ner centages are the costs for nealth insurance for
retirees or the additional cost of the personal lzave day since

the Panel could not estimat2 the utilization rate of these
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henefits, Tt 1s to ho noted howaver, that the imnrovement of the
haalth insurance for ratirezs also substantially raducas the
Pown's Liability fLor convarting nnusad sick loave days into their
casn sauivalent for tha nurnos: of purchasiag sick leave coverage
uoen retirament,

W2, Pric Lawson Jr., Isa. Chairoan of tha Panzl, Anthony DeMarie,
Tsa, Baploye2e Rancasentative and Joseoh Randawzo, s, Eaployer
Reorescntative o hereby acknowledge and affirm that, having been
duly annointed pursuant with Article XIV, ©50L, S=ction 209, 4,
{©) (1), and having conlducted hzarings on all watters certifiad to
be in Jdisnute as nrovided for by Section 209,4,(c) (v) and Part
205.8 and 205.9 of tha nles, wmake this our unanimous award with
resnact to all issues save thosz snecifically identified below

upon which a Panz2l Mambar has dissentad from a majority vote of

the Pan=l.

Z
Fric Lawson Jr. Lsq. Chairman of the Panel. /Z;;T—A;%;;sb%;
[ e

On this C7/;ZZ? day of Dacembor, 1987 there annzared before me
Fric Lawson Jr. to me known and known to mz to be the person who

executed the forqoing document, and he signzd the same in my

! /

'/ : N f

S NOMLSEHTH / #f 4
olan ’d..‘4 Liaza o) ‘L ors /\‘/mgﬁ/},’(_ ym X/’/},\A) L/{/L

Cuselt] G UDLTRY
Ly Comsrission Sries Mareh 20, 180 7 Notary Public

nresence,

\/&///{//’f’ - (,/

y ? 4
anthony NDeMaris, Psa,, Fanloyas Raoresantatlve/i;// ﬂ/ /)\
/4/° =

Ixcept with regard to thz f[ollowing matters unon which a dlgq nt

is enterad and where a dissanting oninion may be enterad and

attached herewith.
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On this //713>' day of Decambar, 1987 thers aoweared bezfore
L

me Anthony DeMarie to me known and ¥nown to ma ko bhe the nneson

who executed the foregoing instrumant, and ha signad the'same in

my presence.

%

HARRY T. DIXON, JR.
fotary Public, State of New York
Qualified In Erie County Ja‘-;
My Commission Expires .l/( 7 1nd

! 4‘;:7‘:;4:. 7 /f_)\L ;_/4\»;)' <

Notary Public

Joseph Randazzo, Esa., Fmnloyer Ranresentativa

Fxcent with regard to thz following matters upon which a dissent
is entered and where a dissenting oninion may bea 2ntered and

attached herewith.

v2N

On this day of Dacamber, 1987 thaore anneared halorn

m2 Joseph Randazzo to me known and known to ma to ba the na2rson

who executad tha foregoing instrument, and nz signed tha sans in

my oresencea.

MNotacy Public

(%]
wu



HARRY 7. DIXON
ANTHONY J. DEMARIE*
JOSEPH DEMARIE
DANIEL L. SCHOENBORM
THOMAS E. WOJTASZEK

LLAW OFFICES

DIXON, DEMARIE anD SCHOENBORN

A PROFESSIONAL CORFORATION
930 CONVENTION TOWER
43 COURT STREET
BUFFALO, NEw YOoRrRk 14202

Tevernone: B56-0024
AREA Cooe: 716

*ALSO ADMITTED IN FLORIDA

MICHAEL T. HAGELIM **ALSO ADMITTED IN MICHIGAN

MICHAEL B. DIXONM

HARRY T. DIXON Jn. December 7, 987
JILL LYNCH DIBLASI*
u\\',’ ”; e J ‘\
DEB2Y
Joseph L. Randazzo, Esq. ‘ ot ] R
210 Firstmark Building . gg%g&ﬁi&ﬁ
135 Delaware Avenue s -
Buffalo, New York 14202 L
Eric W. Lawson, Jr., Esq.
420 Linwood Avenue
Buffalo, New York 14209

Orchard Park PBA and Town
of Orchard Park

PERB #M86-434

IA 86-31

Our file #93-1

Re:

Gentlemen:

I am enclosing to Mr. Randazzo four copies of the
Opinion and Award in the above matter, which I have executed
and have had notarized, and in which 1 have joined in the
conclusions of Mr. Lawson,

This letter will confirm that the Opinion and Award
contains an omission and a typographical error, which I expect
both Mr. Randazzo and Mr. Lawson are agreeable to correct.

Mr. Lawson advised me by telephone, on December 4,
1987 that the Opinion and Award should contain a provision
whereby the parties are directed adopt a modification to
Article X, Section 5 which will provide that detectives will no
longer be included in the number of officers allowed on
vacation at a time.

It is my understanding that this change is acceptable
to the Town since the absence of a detective does not reduce
the patrol force, anyway.

The Opinion and Award contains a typographical error:
Article XV, Section 1, should read "220" instead of "210" so



Joseph L. Randazzo, Esq.
Eric W. Lawson, Jr., Esq. December 7, 1987

page 2

that officers can accumulate 220 sick days, beginning in 1988,

Based upon the telephone conversation I had with Mr.
Lawson, I can assume these changes are contained in the Opinion
and Award, but if Mr. Randazzo has any problem with them we can
meet and discuss them.

While I have not dissented to any of the holdings of

Mr. Lawson, I do not agree with the reasoning on Page 11,
regarding the scope of General Municipal Law Section 50-j.

I do not agree that nothing was shown which
unequivocably established that the present language of that
section does not, in fact, direct indemnification for civil
rights claims, where such claims constitute a "negligent act"”
by a police officer.

I believe that the Legislature, by adopting GML 50-k
recognized that GML 50-3j does not include indemnification for
claims based upon violations of civil rights.

Further, I believe that reference to a "negligent
act" is misplaced. The indemnification provided pursuant to
the General Municipal Law, is not limited to "negligent acts'.
That indemnification extends to claims regarding intentional
torts. Therefore, the question of whether or not defense and
indemnification must be provided does not depend upon whether
or not the claim is based upon negligence. The defense and
indemnification is required even if the act, complained of, is
intentional.

The determination as to whether indemnification must
be provided for a claim which is based upon violation of civil
rights, does not turn upon whether or not it is alleged that
the act complained of is based upon negligence. The
determining factor has always been whether or not the
complaint, itself, refers to a violation of civil rights as
defined in the U.S. Code.

As I have long argued, generally, civil suits brought
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against police officers are not based upon negligent acts.

They are based upon alleged intentional acts. Excessive force,
false arrest, false imprisonment, assault, etc., are not
negligent acts. They are willful!

It is my contention that even without the award, the
Town of Orchard Park is obligated to provide the
indemnification which the Legislature has dictated. It is my
contention that the Legislature did not intend to exclude, from
the provisions of this Section, protection against claims which
are based upon violations of civil rights.

However, in the interest of bringing this process to
a conclusion, I have adopted the Award, in total.

I anticipate that the same issue will arise in the
future.

I am requesting that Mr. Randazzo give this matter
his immediate attention.

Very truly yours,

AJD/smn A T 'a%/ /{ ,//;f '
Enc. “»ing.ng»a L, - : -






The undersigned concurs with the majority opinion and award except as
follows. With respect to the economic determination of the majority opinion and award,
such award provides in the first year for a salary increase of 6.5 percent; an increase
in longevity; and the application of contract benefits in situations covered by 207(c) of
the GML to the extent presently provided for by non-207(c) situations. In the second
year, the majority award provides for a 6.0 percent salary increase; reference to Section
50-J of the GML into the contract and improvements in vacation, holidays, medical
insurance on retirement, life insurance, sick leave accumulation, personal leave and
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DECEL .1

The undersigned dissents from the majority awg@N@m respect to the
matters referred to above on the basis that such award is excessive and inconsistent
with the majority of other settlements in comparable municipalities. In addition, the
majority's determination to include the language of Section 50-J into the agreement is
not only unnecessary, but unreasonably places the Town in a position of resolving
disputes concerning such provision in court as well as in afbitration. On page 28 of
the award, the majority, in reflecting a Town proposal regarding illness in the immediate
family stated that "where new generic matters are proposed for incorporation into the
cba . . . a heavy burden rests on the proponent of the changes . . .". Notwithstanding
this language, the majority failed to adhere to such when granting the association's
proposed changes regarding Sections 50-J and 207(c) of the GML, and the changes in
medical insurance upoh retirement, all of which the undersigned considers to fall into
the category of issues requiring a heavy burden, which burden has not been met. In
this regard, the award regarding medical insurance upon retirement changed the
relationship between accumulated sick leave and medical insurance upon retirement
thus in effect eliminating the inducement to avoid abuse which the parties bargained
for and have had in effect for a number of years. With respect to the award regarding
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personal leave, the majority implication that such does not represent an economic cost
to the Town on the basis of uncertainty as to whether it could be used represents
naivety which is incomprehensible. It should also be noted that every issue in dispute
which was addressed by the majority involved an association proposal and the majority
failed to address even one of the Town's proposals notwithstanding the obvious merit of

at least one of such proposals.

In conclusion, the undersigned considers the majority award regarding the
issues discussed above as endorsing and encouraging interests arbitration over negotiation
and depriving the parties of an opportunity to negotiate with respect to a number of
such issues. Accordingly, the undersigned considers the majority award with respect

to the above issues tosunreasonable, unwarranted and irresponsible.

Joseph L. Randazzo@ V4

Sworn to before me this
(65 day of December, 1987,
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