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INTRODUCTION

Oﬁ August 14, 2009 the New York State Pub]ic Employment
Relations Board (hereinafter “PERB’;) having determined that a
dispute continued to exist in negotiations between the City of Niagara
Falls (hereinafter “City”) and the Niagara Falls Captains’ and
Lieutenants’ Association (hereinafter “Union”), and acting under the
authority vested in it under Section 209.4 of the Civil Service Law,
designated the above-listed Public Arbitration Panel for the purpose
of maklng a just and reasénable determination of the dispute. |

On Dece;riber 14, 2009 a hearing was held in the City of
Niagara Falls in Niagara Counfy, New YOrkl. Represehtaﬁves
appeared before the Panel, which received exhibits, éontracts,

- demonstrative evidence and testimony. Afﬁer submission of all
supporting evidence, the par.t‘ies agreéd the hearing was closed and
briefs were éubmitted to the Panel in January, 20 10. The Panel met
in Executive Session on March 15, 2010 and held subsequent

discussions on the outstanding issues resulting in this Award.



THE STATUTORY STRUCTURE

Subdivision 4 of Section 209 of the Civﬂ‘ Service Law was
enacted to provide .a means for resolving negotiation impasses
between public employers in New York State _aild police 'and
~ firefighters, as defined in the statute. Subdivision 4 provides that,
when PERB determines that 4an.im-passe -exists,‘ it shall appoint a
mediator to aésist the parties to efféct a voluntary resolution of the
dispute. If the mediator is unsuccessful within a stated period, either
party may petition PERB_ to refer the dispute to a PuBlic Arbitration
Panél.

- Section 205.4 of PERB’s Rules and Regulations promulgated to
implement Subdivision 4 of Section 209 reciuires that a petition
requesting referral to a Panel contain:

(8) A statement of each of the terms and conditions of
employment raised during negotiations, as follows:

(i) terms and conditions of employment that
have been agreed upon; ‘ ‘

(i) petitioner’s position regarding terms and
conditions of employment not agreed upon. -

The response to the petiﬁon must also contain respondent’s

position specifying the terms and conditions of employment that Were-
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resolved by agreement and, as to thésé thét were not agreed uf)on, |
" respondent shall set forth its position.

The Pubic Arbitration Panel shall then hold hearing on all
matters related to the disputé and éll matters presented to the Panel
shall be deéided by a majority‘vote of the members of _the Panel.

The Panel is directed to make a just and reasonable
d'et'erminatioh of fhe matters 'in dispute. The statute spells out the -

following criteria, which must be taken into consideration, when

_ relevant: -

In arriving at such determination, the Panel shall specify the
basis for its findings, taking into consideration, in addition to any

other relevant factors, the following:

a. comparison of the wages, hours and conditions of
employment of the employees involved in the
arbitration proceeding with the wages, hours, and
conditions of employment of other employees =
performing similar services or requiring similar skills
under similar working conditions and with other
employees generally in public and private
employment in comparable communities; -

b. the interests and welfare of the public and the
financial ability of the public employer to pay;

c. comparison of peculiarities in regard to other trades
or professions, including specifically,



(1) hazards of employment;
(2) physical qualifications;

(3) educational qualifications;
(4) mental qualification;
(5)job training and skills.

d the terms of collective agreements negotiated between
the parties in the past providing for compensation and
fringe benefits, including, but not limited to, the
provisions for salary, insurance and retirement
benefits, medical and hospitalization benefits, peud

* time off and job security.
The Panel’s determination is final and binding upon the parties

for the period prescribed by the Panel.

BACKGROUND FACTS

A Coﬁective Bargaining Agreement existed between the parties.
from January i, 1994 through December 31, 1996; terms and -
conditibn’s of this agreement Weré extended and _,mo/dified through
Dec_ember 31, 1999 by.an Interest Arbitratién Panel awai‘d dated July
15, 1998. Later, the parties agreed to a written “Memorandum of |
Agreement” which covered the period Qf J anuary -1, 2000 to
December 31, 2003. The terms and conditions of the agreement were
once again extended and modified through ]?ecembér 31, 2007 by an

Interest Arbitration Panel Awafd dated October 2, 2007. The parties



are and have beén without an agreement since the expiration of that
Award. |
Representatives of the parties met in an attempt to reach a
" negotiated agreement With respect to the terms and conditions of
employment. The parties mét on August 25, 2008, September 3,
2008, September 8, 2008, January 12, 2009, January 26, 2009 and |
February 27, 2000. | -
The parties did not reach an agreement and the Union' filed a
Declaration of Imi)asse. The New York State Public Employment
Relations Board appointed a mediator and mediation meetings were
conducted April 20, 2009 and May 29, 2009. The parties were,
' however, unable to reach an agréement and, subsequently, the Union
filed for éompuléory interest arbitration on or about June 29, 2009.
Pursuant to the provisions of Civil Service Law Section 209.4
the New York State Publié Employment Relations Board (“PERB”')
designatekd the undersigned on August 14, 2009 .as the Public
Arbitration Panel for purposes of making a jusf and reasonable
determination on the mattérs in dispute betWé‘en the City of Niagara

Falls and Niagara Falls Police Captains’ and Lieutenants’ Association.



ISSUES

In accordance with the p_fovisions of Section 209.4 of the New
 York Civil Service Law and by mutual agreement, the parties hereto
submitted the following issues to the undersigned arbitration panel

- Wages/Longevity

- Shift Differential

- Health Insurance

- Holidays

- Court Pay

- Uniform Allowance

- Education Incentive
- Sick Leave

- Bereavement Leave

- Assignments

- Shift Supervision

- Personal Leave

- New Employees

- Grievance Procedure
- Desk Pay -
- Captains Assignment
- Relief Captain

- ' Hourly Rate

- Work Week

The Panel has carefully weighed the evidence >and .testimon.y
submitted to it during the hearing and in pbst—héaring submissions
in its determinaﬁ:ions. The Panel _has attempted to take a balanced
appronach tb the demands, one that recognizés the fiscal

considerations of the City and the 1egit1'mate'conce‘rns of the



members of the.Union. The Panel has appl_ied the criteria set forth in

the law in assessirig the merits of the parties’ d_emands.

TERM of AWARD

The maximum term of the award cannot
exceed the statutory two (2) year award
restriction. The Panel Award shall be for the
two-year period from January 1, 2008
through December 31, 2009. :

I (concur) (de-notconeusr}-with the abov@ard.
Date: O(/O ;/ZF" o ' ;,{// '
/ Richard J{ Rotella Esq.
.Public Employer Panel Member

I (concur) (dometeercur) with the above Award.

Date: 5;/;//20/0 W&%ﬁﬂm

Lt. William M. Thomson
Public Employee Organization Panel Member

DISCUSSION AND DETERMINATION OF THE ISSUES

Wages/Longevity Pay/Shift Differential
The Union has proposed wage increases of 5% for each year of
the award. The Union argues that salary increases of this size are

modest given comparisons with similar emplbyees in comparable



municipalitiés in the region and _New York State. A comparison with |
such compérable cities including Lockport, North Tonawanda, City of
Buffalo, Ithaca and Town of Amherst among others cleérly |
demonstrates that on ax}erage officers in this bargaining unit are paid
$9,000 a year less than the ave_fage of these cities for éomparable
ranks. 'T.he City’s prop'oséd increases of $500 for each year Wbuld
thus only create a greater disparity in the future as increases have
ax}eraged better than 3% in many of the comparable cities aBove as
‘noted in the Union’s exhibits. |

Thé testimony of Edward J. Fennel, an expert in municipal
~ finances as well as his énalysi_s of tﬁe City of Niagara Falls financial
statements demonstrate the City has the ability to pay the iricrea’sés
sought by thé Union. Supporting the opinion of Mr Fennel is the |
fact that the documents show that there is a present budget surplus
of moré than $25 vmillion‘ in the City treasury.

The Union also seéks an increase in the cﬁrrent longevity
payments and shift differeﬁtialé. There has been no increase in |
longevity pay since 1995 and the Union’s proposal to increase .
longévity to $250 after 15 years, $350 after 20 years, $450 after 25

years, and $550 after 30 years is reasonable given the fact members .



‘of the bargaining unit are among the lowest paid'offiCers in'the
region. An increase in the shift differential from 50 cents to 65 cents
per hour for officérs who worked the second and third shift in 2008
and an additiqﬁal 10 cents per hour for those shifts during 2009 is
also proposed as again there héls been no change in the 50 cents per
h_dur differential since 1994. An increase is lohg overdue to bring
this compensation in line with othef similar units.

The City argues that it has limited financial resources in the
current economic conditions and the Union’s proposals for pay
" increases including a 5% base wage increase as well as increases in
longevity payments and the shift differential would place an
unreasonable burden on its taxpayers. |

The City contends that the citieé of Troy, Binghamton, Rome
and Utica as well as Schenéctady should be used as comparables
rather than those selected by the Union as they are mbre éompa'rable
_ in size and face similar economic and inter-city problems as Niagara
Falls. While North Tonawanda and Lockport are also comparable in
some way and were utilized by fhe Union they have smaller

populations and police departments half the size of Niagara Fa_ﬂls. '
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Comparisons to these cities unlike those cited earlier by the City are
done in a geographical sense only. |

When the proper comparisons are made to compérable
municipalities the total compensation package of the members of the
| bargaining unit is seen to be competitive. Wages are not out of line
and membgrs of the Union enjoy one of the b-est health insurance
plans in the vavrea. The 'current cost of the pian is $18,721 pler year
and emploYeés have no contribuﬁon. The Citsf even in the current
economic énvironméﬁt and having limited résources has made no.
| attempt to reduce this benefit. When the value of this Benefit is
| Co-mbin'edl- Wifh current wages and the generous provisions for such
things és hoiidays, personal days and vacation, the total
compensation and benefits package is clearly competitive with
comparable municipalities. The City’s proposed increases Of,$500 1n
each year are therefore fair and reasonable given these facts and the
fiscal problems confronting the City.

The City’s continuing dramatic loss of population and its |
manufacturing base have resulted in a downtrend in revenues from
taxes and fees. The City currently receives a large portion of its

budget from the State of New York through the Aid and Incentives for
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Municipalities program. Those mbnies are scheduled to decrease.
next year and given the State’s current problems could continue to do
so in the future. The City thus can only afford to pay what it has
offered to avoid having to place an undue burden on its taxpayers.
The same is equally true with respect to the proposed increases in
Longevity and thé Shift Differential. Tﬁe shift differential of 50 cents
is cdrriparable to dth’er comparable cities. The longevity increase
proposed by fhe Union would cost appréximately an additional
$20,000. This monéy is beyond what is already to be spent on a
wage increase and again cannot be justified given current economic

conditions.
DISCUSSION

The Panel has carefully reviewed the extensive data submitted

on both saléry and longevity, as well as the shift differential, and

believes there is support in the evidence for a reasonable increase in

wages including an improvement in longevities. The current shift

differential appears to remain competitive and, hence, money would

be better spent on base salary. The Panel is fully aware of the fiscal

difficulties facing the City and recognizes that any wage increase

12



must not place an unfair burden on the City’s alreaély burdened
taxpayers. However, it is in the bestl interest of both the City and its
taxpayers that .members of its._police"force be fairly compensated for
thé diffi;:ult and often dangerous work they perform on behalf of the
public.. After looking at comparables in the region and considering
other cbmparables .in the State, thé Panel believesl an increase of 3%
per year in each of the two years would at least maintain the current
wage levels and ensure they do not fall further behmd those of other
similar departments in the region. The Panel also believes that
longevities which encourage and reward long, dedicated service
should be increased. While fh_e Panel does not believe a compaﬁs'on
with other municipalitiés supports increases of .the size sought by thé
Union some increases at the 1 Sth yeér and beyond aré justified by
the data. The Panel would not award ény change in the shift |
differential as it remains competitive. The Panel makes the following
award on these issues. |
AWARD
Salary (Article 6.01)

- 3% increase effective January 1, 2008
- 8% increase effective January 1, 2009

13



Longevities (Article 6.03)

Increase steps by

- $250 at 15 year Step
- $300 at 20 year Step
- $350 at 25 year Step
- $450 at 30 year Step

Shift Differential

- No change in existing Shift Differehtial payment.

I (concur) {do-net-concur) with the above d.

Date: © S‘/@Z/)O/o’ Q—"’W

Richard J.Rotella Esq
Public Employer Panel Member

I (concur) (dbﬁ&t«@lr) with the above Award.

Date: 575/20/0 | M/ZMZM%
‘ Lt. William Thomson .

Public Employee Organization Panel Member

Uniform Allowance

- The Unién has proﬁosed'increases of $300 for 2008 and $500
for 2009 in the existing uniform allowance. The Unioﬁ argues there
has been no incréase in the uniform allowance since the Miller Award
in 1998. Even with the proposed increase Whiéh would brmg the
allowance to $1,000 in 2008 and $»1,200 in 2009, the fnonies would

be insufficient to supply officers with the required item of uniforms

14



and equipment; Surrounding similar p'olice‘ depmtﬁents in the Town
of Amherst and City of Buffalo alfeady provide more generou_s
allowances and é m;mber provide the actual uniforms-and a -
" maintenance allowance such as' West Seneca and North Tonavvarida. |
The increase sought is thus reasoﬁable and long overdue.

The C1ty argues the current $700 pa_ld to members of the
| bargalmng umt is more than adequate The demand to increase 1t to
~ $1,000 in 2008 and $1 200 in 2009 would be costly, representlng
$20,000 additional dollars over the period covered by this proceeding.
This additional cost would place one more burden on a City budget
that is already strained by the current economic conditions, |
diminishiﬁg revenues and potential'losse's in State ‘aid. The City
believes the dema;ld is not reasonable given the circurﬁstancee and

Should be denied by the Panel.
DISCUSSION

The Panel has reviewed the comparative data on the issue of the
proper level for uniform allowance. There has been no i_nci'ease in the
uniform allowance since 1998 while costs have risen substantially for

the pufchase of such uniforms and equipment. A study of
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comparable mumc1pa11t1es mdlcates that an increase to $1,000 for
2008 and to $1, 200 for 2009 would be appropriate given the cost of
such uniforms and equipment as Well as the allowances paid i in other
municipaJities. The Panel would award the following inAcreAaseis baéed
on the above. review.

AWARD

Uniferfn Allowance (Article 6.12)

- Increase to $1,000 (2008)
- Increase to $1,200 (2009)

I (comews) (dd not concur) with the above/ Award.

Date: 05/03/?'“/"\% /

Richard(J. Rotella Esq. :
Public Employer Panel Member -

I (concur) (dometeeticur) with the above Award.

Date: 5/ 3/10/ o //L/W S
' Lt. William/M. Thomson
Public Employee Organization Panel Member

 Holidays

The Union has proposed that Election Day be added to the
authorized annual holidays and that the 1aﬁg11age in Subsection
9.01.4 of Article 9 be deleted and replaced with pfdvisions that Would ’ |

provide that officers would be allowed to use or redeem unused
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holidéys anytir.ne during the year. The Uniqn argues Election Day is
a traditional holiday and should be added to the list. The Union also
afgues its members should hav¢ greater flexibility in utilizing
holidays given their work schedules.

. The City is opposed to the addition of any new holidays as they
represent added costs to an already strained City budge‘zti The
- current holidays ére compai;e;ble to other municipalitiés in the region.
The City also While not opposed tb sorﬁe flexibility in the use of
holidays is opposed to language that would allow the ofﬁcérs to
redeem or use them without ahy cqnsidera_tion as to 'the. City’s need .

for that officer’s services on the day selected.
DISCUSSION

The Pénel has studied the proposals put forth on holidays and
believes, while there is some merit to the propoéals, the City’s |
concern over costs and the need to be able to éupervise the use of
holidays, also ilavé merit. The Panel believes there is a balanced .

- approach to both these issues that would address the concerns

raised by the parties.
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Election Day is a common holiday found 1n the contracts of a
number of municipalities. However, the cost of adding a hew,
additional holiday at the point gi\;en the fiscal condition of the
City is not supported by the data. The Panel would therefore award
the adding of Election Day and the ehmmatlon of the Blrthday
holiday as Electlon Day is a more approprlate hohday The Panel also
beheves some add1t10nal ﬂex1b111ty in the use of holldays is
appropriate but Wltil overs1ght and cons1derat10n given to the nééd of
ofﬁcérs’ availability for duty. The Panel would therefore eliminate the
current language in Article 9.01.4 but replace with lméiage that
would allow for the use of a holiday anytime of the year as long '?s it

received prior approval by the Silperi_ntendent of Police.

AWARD
Holiday (Article 9.01)
- Add Election Day hohday and ehmmate Blrthday Holiday
(Artlcle 9.01.4)

- Delete language in this sectlon and replace with the
following:

“Any bargaining unit member may use a
holiday any time of the year with prior
approval by the ‘Superintendent of Pollce or
his/her designee.”
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I (concur) (@e-ret-eoncur) with the above ard.

Date: ng/o;/zf//a\M

Richard J. Rotella, Esq.
Public Employer Panel Member

I (concur) (do petctincur) with the above Award.

Date: 5/3/20/0 W%)
/! Lt. William M. Thomson
Public Employee Organization Panel Member

Heaith Insurance

The Union and the City have both sought some changes to the

- current provisions governing health insurance. The Union has
proposed extending health insurance to the surviving spouse and
dependent children of officers who die while still employed by the City
Withoﬁt cost to the spouse or children. The Union believes it is unfair
to place the burden of health insurance costs on the widows and
childrén of officers who have served the City and die while still

~ employed at the City.

The C1ty is opposed to such an extension as it would oncev} again
add to the escalating health insurance costs that are a]ready placmg.
strains on the City budget. The City instead is seekmg to at least -

have new employees contribute by way of premiums and higher co-
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pays to relieve this growing burden. It would maintain the benefits of
existing employees but cannot afford to enhance them given the costs

set out in the data.
'DISCUSSION

The Panel has spent considerable time rewewmg the
proposals 'on health insurance and is of the opinion that added |
benefits as proposed by the Umon,‘ even though well mtentloned,
| cannot be justi’ﬁed in the current economic environment. Health
insurance premiimis continue to escalate and the monies are needed
to just maintain current benefits. As concerns the City’s proposal
with respect to new employees, the Panel would leave substantial
changes to the parties’ ‘futl_lre negotiations as these matters are tied
to total compensation and are best resolved in negotiations.
However, the Panel does believe that any new member of the
| bargaining unit coming from another City bargaining unit where he
or she was previously required to pay a co-pay for his/her health
insurance premlum should be requlred to continue to pay the co-pay

regardless of the provisions for other employees in the unit. This
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provision would not deprive the new employee of any benefits but

would limit the additional costs to the City.

AWARD

Health Insurance (Artiole 12;1)

Any new member of the bargaining unit previously
required in another City unit to pay co-pay for his/her

health insurance premium will be required to continue
to pay said co-pay for the same. Any prior section that
is in conflict with this provision is null and void with -
respect to said co-pay.

I (concur) (d,o-net-eom.lr Wlth the above

Aw,
Date: 0&7@3 2016 27 /Z;m

Rlchard J. (Rotella[ Esq.
Public Employer Panel Member

I (Comewr) (do not concur) with the above Award

Date: 5/3/20/0 | Mj
o Lt. William M. Thomson
Public Employee Organization Panel Member

~——

Bereavement Leave

The Union and the City have had detailed discussions over the
current provisions in Article 9.12 governing bereavement leave. The

Panel believes there is a general agreement that the language should

be altered to clarify the current practice with respect to the number
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and types of days gfanted for such leave. The language should read
that an officer will be excused from duty for such bereavement leave
to a maximum of four (4) work days which would provide greater

clarity.

AWARD

Bereavement Leave (Article 9.12)

- Amend the existing language in the provision
to state that an officer will be excused from
duty “to a maximum of four (4) work days.”

I (concur) (de-ret-econeur) with the above Awardc’/

v 05/03/0000 247 lctrot.
Richard J. Rdtella, Esq o
Public Employer Panel Member

I (concur) (do nateonicur) with the above Award.

ate: 5/3/20/0 S Wi, T D

Lt. William My"fhomson
Public Employee Organization Panel Member

New Employees

| The City has proposed the inclusion of a new provision which
would address the benefit levels of employees hired after the date of
this Award. The City has proposed that such employee be entitled to

the following benefits:
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_Vacation. After ten (10) years of service or 520
weeks of service vacation shall be capped at four
weeks. ' :

- Sick Leave shall be credited at one-half day
per full month with a maximum accumulation
“of ninety (90) days. All unused sick days up to
‘the maximum will be bought back at 20% of
their value at retirement or termination of
employment.

- All unused sick days up to maximum

allowed to be bought back at 20% of their

value at retirement or termination of

employment.

- There will be no Personal Leave for new employees.

The City believes these changes are necessary to improve the

long-term fiscal condition of the City given rising costs. -

- The 'Unic.)n is opposed to any such changes in benefit levels for

new employees. The Union believes such employees are not now

represented by the bargaining unit and it cannot negotiate for them.

Such changes in benefit levels would also represent a major loss of
benefits by future members of the unit and make their already poor
compensation package even less competitive with respect to other

comparable departments in the region.
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DISCUSSION

| The Panel has carefully evaluated the proposed changes in
benefits for new employees sought by the City and believes tha%c these |
matters are best left to future negotiations between the parties.
Changes in benefit levels are usually made as part of a larger
setﬂement of a total compensation package in which changes may be
made in corﬁpbnents of that pécﬁkage SUCi’l és wages, or the fype and
features of a health plan iﬁ'return for such concessions in béneﬁt
levels. There isla balancing of interests necessary that are possible in
this case in an award and is therefore best Ieft tb the parties’ future
_negotiationé. | |

"AWARD

Employees Benefits

The Panel would not award the benefit level
changes sought for new employees by the City.

I (eeﬂeﬁ?- }do»n t concurlwith the above AWW
Date:0S /63/20/0 7 :

/- Richard J. Rotellla, Es.
S Public Employer Panel Member
I (concur) (do gottoncur) with the above Award. ‘

Date: 5;/3//20/0

Lt. William M. Thomson
Public Employee Organization Panel Member
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Other Issues

The City and the Union have also proposed changes or
additions to other existing provisions of the Collective Bargaining
Agreement. Given the protracted nature of the negotiations and the
length of these proceedings lasting as they have beyond the second
- year of the Award, the Panel believes these issues _ai'e best left to the
future negotiations of a subsequent contract. The Panel would
therefore deny these proposals and awards no changes in these areas

in the Collective Bargaining Agreement.

Respectfully submitted,
Gl 35 R0ps o < LA

Dafe Ronald E. Kowalski, Ph.D.
' Public Panel Member and Chairman
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State of New York )
) SS:

County of Onondaga )

I, Ronald E. Kowalski, Ph.D., db hereby affirm upon my oath as

. Arbitrator that I am the individual described herein and who executed this

Instrument which is an Interest Arbitration Award.

Q/M/ 27 o P = X Ly

Date Ronald E. Kowalski, Ph. DY
Public Panel Member and Chairman

State of New York )
‘ ) SS:
County of Niagara )

I, Richard J. Rotella, Esq., do hereby affirm upon my oath as
Arbitrator that I am the individual described herein and who executed this
Instrument which is an Interest Arbitration Award.

os/02 /2000 KM 7/ -

Date / .. Richard J tella, ﬁsq.
' Public Employer Pdnel Member

State of New York )
: ) SS:
County of Niagara )

I, Lt. William M. Thomson, do hereby affirm upon my oath as
Arbitrator that I am the individual described herein and who executed this

Instrument which is an Interest Arbitration Award.

5/3/20/0 N2 s/

Dafe Lt. William M. Thomson
‘ Public Employee Orga_mzatlon Panel Member

27



